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COMPLAINANT'S RESPONSE BRIEF 

I. Introduction 

Complainant~ U.S, Environmental Protection Agency (EPA or the Complainant)t 

through counsel, respectfully submits this response to the appeal brief tIled by Fulton 

Fuel Company (Respondent or Appellant) on May 10,2010, This matter involves an 

Initial Decision and Order issued by Regional Judicial Officer Elyaua R, Soon (RJO) on 

March 17,2010, holding Respondent in default and liable for a penalty of $32,1 76, 

Additionally, the RJO issued a subsequent Initial Decision and Order on AprilS, 2010 

denying Respondent's Motion to Set Asjdc Default and set Heuring on Merits. 

Complainant hereby files this response pursuant to 40 c'f,R, § 22.30(a)(2) of the 

Consolidated Rules of Practice (Consolidated Rules) for an Order from the 

Environmental Appeals Board (EAB) upholding and affirming the RJO's Initial 

Decisions and Orders, The grounds for upholding the RJO's Initial Decisions and Orders 

are as follows: (A) the Respondent was properly served under Montana State Law and the 

Consolidated Rules; (B) the purported defenses are insuffiCient as a matter of law 
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because (1) the Respondent had a duty to answer the complaint, (2) jurisdiction is prope-r 

under the Clean \Vater Act because Fred and George Creek is a "water of the United 

States" and (3) R""'jlOlldent was required to establish and implement a Spill Prevention 

Control and Countermeasure Plan (SPCC Plan); and (C) the determination of civil 

liability was proper. 

II. Statutory and Regulatory Provisions 

The Federal Water Pollution Control Act of 1972 (the CWA or the Act) provides 

the foundation fur this case. ~)'ee 33 U.S.C. § 1251. The primary objective ofthe Act is 

to "restore and maintain the chemical~ physic-al and biological integrity ofthe Nation's 

waters." 33 U.S.c. § 1251(.). The purpose of § 311 of the Act, 33 U.S.c. § 1321, is to 

deter conduct causing spHJs or discharges ofoil and hazardous substances into waters 

under the jurisdiction ofthe United States. See, e.g., United Slales v" ~Marathon Pipe 

Line Co, 589 F.2d 1305, 1309 (7th Cir. 1978). Section 311(b)(1) of the Act 33 U.S.C. § 

1321 (b)(!), sets forth a congressional policy "that there should be no discharge of oil ... 

into or upon the navigable waters of the United States." 

The term ;'discharge" is defined as including ·;'any spilling, leaking, pumping-, 

pouring, emitting. emptying or dumping" except as in compliance with a permit under § 

402 ofthe CWA and under cewin other conditions not pertinenrto this case. § 311(a)(2) 

ofthe Act, 33 U.S.C. § 132I(a)(2); 40 C.F.R. § 117.3. Section 311(b)(3) ufthe Act.33 

U.S.C. § 132Hb)(3), prohihit, "the discharge of oil or hazardous substances <il into or 

upon the navigable \\'atel'S of the United States, adjoining shorelines" and other "vaters of 

the United States in quantities that have been determined may be harmful to the public 

health or welfare or the environment of the United States. For purposes of § 31 1 (b)(3) 

3 




and (b)(4) ofthe Act, 33 U.S.C. §§ 1321(b)(3) and (b)(4), discharges of oil into or upon 

the navigable waters of the United States which may be harmful to the public health Ot 

welfare or the environment of the United States include discharges of oil that "(a) violate 

applicable water quality standards or (b) cause a film or sheen upon or discoloration of 

the surface or the waters or adjoining shorelines or cause a sludge or emulsion to be 

deposited beneath the surface of the water or upon adjoining shoreHnes." 4Q C.P.R. § 

11003. 

III. Deference to Agency Int~!p.Ietation under Chevron and Semino!.~ Rock 

This case presents a threshold question as to what waters are covered under EPA 

regulations, and in particular, bow a court might interpret the regulations, Because that 

question involves the interpretation of a regulation, principles of statutoty construction 

lay the foundation for this discussion. 

A. Gb.§vron deference to EPA's interpretation ofregulations 

\Vben a case involves an agency's interpretation ofa statute it administers. 
this court uses the twoMsrep approach announced in Chevron, US,A. Inc. v. 
Natural Resources Deji?fjse Council. Inc .. 467 U.S. 837, 842-43 (1984). 
See. S. Utah Wilderness Alliance v. Dabney, 222 F.3d 819, 824 (lOth Cir. 
2000), Under this approach, when Congress has addressed the precise 
question at issue, we give effect to the express intent of Congress. fd. 
(citing Chevron, 467 U.S. at 842·43). "If the statute is silent or 
ambiguous, however, we defer to the agency's interpretation" so long as it 
is permissible. ld. (citing Chevron, 467 C.S. at 843-44). 

United Slatesv. Habenka, 438 F.3d 1026, 1031 (lOth Cir. 2006)(affirming defendant's 

conviction and applying Chevron deference to the Corps of Engineer's and EPA's 

interpretation of the ternl "navigable waters" under the Act.); See, Natural Resources 

Defense Coa"vil v. US.E.P.A., 542 F.3d 1235, 1250 (9th Cit. 20()8). 

4 




"When Congress passed the Act, it expressed broad goals but generally left it to the 

EPA to promulgate regulations to achieve these goals. l As stated above, one of the 

principal provisions of the Act prohibits the discharge of oil "into or upon navigable 

waters of the United Stares." § 311Ib)(I) of the Act, 33 U.S.C. 1321(b)(1). Congress' 

failure to further define the meaning of ''waters of the United States)' implies that 

Congress delegated policy-making authority to the agencies charged v.'ith adminIstering 

the Act, namely the EPA and the Army Corps of Engineers. San Francisco Baykeeper v. 

Cargill Salt DiY., 481 F.3d 700, 704 (9" Cir. 2007); See also Chevron, supra, 467 U.S. 

837,844 (holding that congressional delegation to an agency may be implicit), Chevron 

deference applies "when it appears that Congress delegated authority to the agency 

generally to make rules carrying the force oflaw. and that the agency interpretation 

claiming deference was promulgated in the exercise of authority." United States v, Meade 

Corp., 533 U.S. 218,226-27 (2001); See also, Arizona Public Service Co. v. EPA, 562 

F.3d 1116 (10th Cir. 2009){"an agency is entitled to substantial deference when it acts 

pursuant to an interpretation of its O\\TI regulation.") 

B, Seminole Rock deference to EPA's interpretation of regulations 

"Regulations promulgated by an agency exercising jts congressionally granted 

rule~making authority ... carry the force oflaw. Been v. OK. Industries, inc. 495 FJd 

1217, 1226 (lOth Cir, 2007). Consequently, "[iJn addition to this deference to an 

agency's construction of statutes, we also owe deference to its construction of its Own 

regulations." llRl Inc. v. EPA, 198 F.3d 1224, (10th Cir. 2000). When the issue involves 

an agency's interpretation of its own regulation, as opposed to its interpretation of a 

1 § 501(a) ()fthe Act, 33 U.S.c. 1361(a), explicitly authorizes the AdministratOr of the EPA let "prescribe 
such regulations as are necessary to carry out hi;; functions under this chapter," 
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governing statute, some courts have detennined that even greater deference is to be 

accorded, Bowles}', Semina! Rock & Sand Co_~ 325 lJ,S, 410, 414 (1945); See also Auer 

v. Robbins, 519 U.S. 452, 461 (1997). "Agency interpretations of their own regulations 

have been afforded deference by federal reviewing courts for a very long time and are 

sustained unless jplainly erroneous or inconsistent' with the regulation. It is sometimes 

said that this deference is even greater than that granted an agency interpretation of a 

statute it is entrusted to administer" United States v. Kanchanalak~ 192 F.3d 1037, 1046 

(D.C. CiL 1999)(affirming conviction for false statements and upholding fEe 

interpretation of its regulation,} 'This requirement ofbinding deference to agency 

interpretations of their own regulations, un1ess 'plainly erroneous or inconsistent with the 

regulation: is kno,,""U as Serninolf? Rock deference.)' Kentuckians for the Commomvealth. 

Inc. v, Rivenbaugh, 317 F3d 425,439 (4th Cir. 2003), 

IV, Procedural History 

Pursuantto § 30g of the Act, 33 U.S.c. § 1318, the EPA has authority to request 

information pertinent to carrying out its responsibilities under the CWA, Accordingly, on 

May 15,2006, the EPA served Respondent with a § 308 Expedited Information Request 

(Information Request) regarding the status ofa release of crude oiL The Information 

Request notified Respondent that the EPA was also investigating the status of the facility 

with regard to the regulations promulgated at 40 C.F.R. § 112 (SpeC regulations) 

governing non~transportation facilities, Pursuant to § 309 of the Act, 33 U,S,C, § 1319, 

Respondent was advised that a failure to comply vvithin thirty (30) days could result in 

administrative and civil penalties of up to $32,500 per day. Despite the immediacy set 

forth in the Letter, a response was not received until November 7; 2007. Richard L 
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Beatty and Renee COP1)()ck both serired as legal representatives of Fulton in discussions 

regarding the information request only. 

On February 19,2009, EPA filed an Administrative Complaint and Opportunity 

to Request Hearing, charging Respondent with violating § 311 of the Act, 33 U.S.C. § 

1321. as amended by the Oil Pollution Act of1990. Specifically, the Complaint alleged 

that on or about February 29, 2004, Respondent discharged approximately ten barrels 

(420 gallons) ofcmde oil into the Fred and George Creek (hereinafter the Creek) and 

upon adjoining shorelines. In addition, the Complaint charged Respondent with vioiating 

40 CF.R. § 1123 for failure to prepare and implement an SPCC plan for the period of 

Feb='Y 29, 2004 through January 2005. 

On February 20, 2009, EPA sent its Complaint via certified mail to William M. 

Fulton, as the registered agent of Fulton Fuel Co., at 127 Main Street, Shelby~ Montana 

59474. Respondent refused to accept service at this address and provided an alternative 

handwritten address of P.O. Box 603, Shelby, ),.fontana 59474. (Exhibit A) On March 

23, 2009. EPA again mailed the Complaint via certified mail to both the aforementioned 

addresses. Once again Respondent lid not accept service, and the documents were 

returned to Complainant. (Exhibit B) On May 22, 2009, the Toole County Sherriff's 

Office (Sherifi) served the Complaint along '",ith the Consolidated Rules on Respondent. 

(Exhibit C) Pursuant to 40 C.F.R. § 22.15(a), Respondent was required to file an answer 

within 30 days after rec.eipt of the Complaint. Respondent failed to tile an answer by 

June 22, 2009, and on July 9, 2009, Complainant moved for the entry ofa Default Order. 

On July 10,2009, EPA mailed the Motion for Default via certified mail to Respondent. 

Onee again Respondent refused to accept the certified tnail and was. subsequently served 
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by the Sheriff on August 18,2009. (Exhibit Dj An Order 10 Show Cause and Order 10 

Supplement the Record was issued by the RJO on August 20. 2009, requesting both 

parties take action by September 30, 2009. Complainant was ordered to supplement the 

record with additional infonnation on the penalty calculation, and Respondent was 

ordered to show cause why it should not be held in default or be subject to the full 

amount of the proposed penalty. Complainant timely complied with the order by 

submitting the Declaration ofJane Nakad, an EPA representative responsible for 

calculating penalties for violations of § 31 lofthe Act, 33 U.5.c. § 1321. Respondent 

failed to comply with the Order to Show Cause. 

The Court issued a Second Order to Supplement the Record on November 20, 

2009 requesting additional infonnation from Complainant and directing Respondent 

andioe Respondent's attorney to supplement the record no late-ethan December 21,2009. 

Complainant complied Vl.ith the Order and submitted a Supplemental Declaration ofJane 

Nakad. On December 21, 2009, the last day to comply with the Coun's Order, Counsel 

for the Respondent, Mr. Douglas C. AHen, tIled a Notice of Appearance and Motion for 

Additional Time to Supplement the Record and Respond to the Order to Show Cause. 

On December 23, 2009, the Court gr.mted the Motion for Additional Time, and 

Respondent was ordered to address the Motion for Default and the Order to Show Cause 

no later than December 30, 2009. On January 7, 2010, the Court ordered a conference 

call be set for January 14; 2010 to discuss the status of the matter and possible settlement 

opportunities. On January 29, 2010, Respondent requested an order setting an extended 

deadline for a motion to be filed and an additional thirty (30) days for settlement 

discussions, The Court granted Respondent's request and ordered that, if settlement 
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could be reached, a consent agreement was to be filed by February 24, 2010. In the event 

an agreement could not be reached, the Court further ordered Respondent to show cause 

why a default should not be entered by March 3, 2010. Consistent with Respondent's 

untimely pleading practice, the deadline was missed. On March 4, 201O~ Complainant 

received the overdue Motion to Set Aside Default from a fax machine belonging to Mr. 

Beatty, Respondent's prior counsel in the information request discussions, who alleges to 

have no involvement in the ponalty nmUer. (Exhibit E) Upon review oflhe faxed 

document, Complainant discovered that it was incompiete because it did not contain a 

supporting affidavit After receiving the hard copy via regular mail; on March 8, 2010 

(postmarked on lvlarch 6, 2010). it became apparent that the Affidavit in Support was not 

induded because it was not signed until March 5, 2010, two days after it was due, On 

March 17,2010, RJO Sutin issued an Initial Decision and Order holding that Respondent 

was in default and liable for a total penalty of $32, 176. Additionally, the RJO issued a 

subsequent Initial Decision and Order on April 8, 2010 denying Respondent's Motion to 

Set Aside the Default and set a Hearing on Merits. 

V. Argument 

A. 	 Service ofI'rocess on ResPOndent Was Proper When Carried Out in 
Accordl!l1~e.With the Laws of Montana and the Consolidated Rules 

A copy of the signed original complaint, along with the Consolidated Rules, shall 

be served upon respondent, a domestic corporation, by serving "an officerr partner~ a 

managing or general agent. Of any other person authorized by appointment or by Federal 

or State law to receive process"40 C.F.R. §§ 22.5(b)(l){i), (ii)(A); See also, MONT. CODe 

ANN 25·20 RULE 4D (201 O)("a copy of the summons and complaint [must be personally 

served upon] the registered agent ... named on the records of the secretary of state), The 
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records of the Montana Secretary of State indicate that William M, Fulton is the 

registered agent ofFulton Fuel Co,, (Exhibit F) As stated above, on February 20, 2009, 

EPA sent its Complaint via certified mail to Respondent at 127 Main Street, Shelby, 

Montana 59474. Respondent refused to accept service at this address and provided an 

alternative handwritten address of PD. Box 603, Shelby, Montana 59474. (Exhibit A) 

On March 23, 2009, EPA again mailed the Complaint via certified mail to both the 

aforementioned addresses, Once again William "tv!. Fulton, the registered agent for 

Respondent, did not accept service, and the documents were returned to Complainant 

(Exhibit B) On May 22, 2009, the Administrative Complaint along with the 

Consolidated Rules, were personally served on the Respondent by the local Sherriff. 

(Exhibit C) 

On February 23, 2009, as a precautionary measure. the Complaint was delivered 

to Respondent's last known legal representative, Mr. Beatty, (Exhibit Gj Mr. Beatty 

acknowledged that he delivered the Complaint to Mr. Fulton and discussed the contents 

therein. (Exhibit H) }l'ot\vithstanding the serious anegations contained in the Complaint, 

Respondent did not file an answer to the Complaint or request a hearing~ as provided for 

in the governing rules. S'ee 40 C.F.R. 22.15 (requirements for answer),] In an effort to 

avoid additional motion practice, on April 28, 2009, the undersigned attempted to contact 

:Vir. Beatty and Ms, Coppock by electronic mail to detennine if either attorney would be 

entering an appearance andlor if they could assist in communicating with RespondenL 

2 Montana Secretary ofSwe, available fJ1 https://app,mt.gov/cgi~ 
binlbes/besCerrijicatf! cgP action =defail&bessearch = D05321/ & trans~id= besa 1 0068 232705{)26b{){) Oast 
visited March 10, 2010) (listing Fulton Fuel Co as active corporation and William M. Fulton as the 
registered agent), 
3The Regional Judicial O~cer shall "mle on all motions filed or made befol'e an answer to the complaint is 
filed." 40 C,F.R 22, 16(e), Complainant's m~Jon for Default was prompted by Respondent'S failure to file 
an answer to the corrrplaint. thus jurisdiction was proper to rule on the motion for default 
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(Exhibit I) The undersigned did not receive a response to the email communications. 

Sometime after, the undersigned discussed the matter by telephone with both attorneys 

and learned that neither represented the Respondent in the penalty proceeding. As noted, 

Respondent failed to file an answer within thirty (30) calendar days (by June 22, 2009) 

and thus was in default pursuant to 40 C.F.R.§ 22.l5(a}. 

The Consolidated Rules provide that "a party may be found to be in default: after 

motion, upon failure to file a timely answer ro the complaint." 40 C.F.R. § 22.17(a), 

Furthermore, "default by respondent constitutes, for purposes ofthe pending proceeding 

only, an admission of all facts alleged in the complaint and a waiver of respondent's right 

to contest such factual allegations." Id. On July 9, 2009, Complainant filed a Motion for 

Default, which was mailed certified to Respondent and Mr. Beatty on July 10, 2009, Mr. 

Beatty,accepted the certilled mail on Juiy 13,2009, (Exhibit J) However, William M. 

Fulton, registered agent of Fulton Fuel Co.• once again refused to accept the certified 

mail. On August 1&,2009, the Sheriff served Respondent ,,,jth the Motion for Default, 

(Exhibit D) 

On August 20,2009, an Order to Show Cause to Supplement the Record \"tag 

issued by the RIO, directing Respondent to show ·cause, on or before September 30, 

2009, why it should not be held in default. Again, Respondent failed to reply, The Court 

issued a Second Order to Show Cause to Supplement the Record on November 20, 2009, 

directing Respondent and/or Respondent>s attorney to supplement the record by 

December 21,2009.4 The aforementioned Orders to Show Cause were served 

4 On December 21, 2009, Counsel for the Respondent, DOllglas C..A..Jlen, filed a Notice of Appearance and 
Motion for Additional Time to Supplement the Record and Respond to the Order to Show Cause, which the 
Court granted, Respondent filed its response on January 4, 20lR On February 2, 2010, the Court issued an 

II 




exclusively upon Richard L. Beany. (Exhibit K) Those Orders to Show Cause were also 

contemporaneously mailed certified to William M. Fulton, Respondent's registered agent. 

but were retumed as unclaimed. 

Respondent's challenge to the Default Judgment is outrageous and makes no 

logical sense. As noted earlier, William M. Fulton, the registered agent of Fulton Fuel 

Co., was property served with the Complaint, Consolidated Rules and the Motion for 

Default. Despite infonning the Respondent multiple times in the aforementioned 

documents, Respondent failed to file an Answer within thirty (30) calendar days and also 

failed to respond to Complainant's Motion for Default. As the registered agent~ 

Respondent has a fiduciary duty to accept and respond to legal documents on behalf of 

the corporation, There is no reason \vhy Respondent should now be excused tor faiJing to 

obey the ptocedures of the Consolidated Rules. A failure to uphold the RJO's Initial 

Decisions and Orders would improperly pennit the Respondent to benefit from this 

Mongful conduct and set an improper precedent among the regulated community that 

ignorance and avoidance of the Consolidated Rules is acceptable. Therefore, it is 

respectfully requested that the EAB hold that service was properly made in accotdance 

with the law and affirm the RJO's Initial Decisions and Orders. 

B, The PumoJ:"ted Defenses are fnsufficient as a Matter of Law because: 
in The Respondent had a Duty to Answer the Complaint; (2) Jurisdiction 

was Proper, (3) Respondent was Required to Prepare and Implement a 
~iIJJ:,revention Control and Countenneasure Plan. 

When the presiding authority over a matter-the RJO in this case ..·~finds that 

default has occurred, it "shan issue a default order against the defaulting party as to any 

or aU parts of the proceeding unless the record shows good cause why a default order 

Order Allowing 30 D3j'S Additional Time For Settlement and Order to Either Submit Consent Agreement 
or 8110\\' Cause 'Why Default Order Should Not Be Filed. 
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should not be issued." 40 C.F.R. § 22.17(c)(emphasis added); Sec also. MONT. CODE 

ANN RULE 55 (201O)(default judgment rule). In detennining good caus., the decision 

maker shall consider the totality of the circumstances presented, In re Thermal Reduction 

Co., 4E.A.D. 128, 131 (EAB (992); accord lnre Rybond. Inc., 6 E.A.D. 614, 616 (EAB 

1996)(aftlnning default judgment where respondent had made conscious decision to 

discontinue services of legal counsel). The factors to be considered under a totality of 

circumstances are "the alleged procedural omission that prompted the default order) 

considering such issues as whether a procedural requirement waS indeed violated, 

whether a particular procedural viotation is proper grounds for a default order. and 

vvhether there is a valid excuse or justification for not complying with the procedural 

requirement." In re JHNY, Inc., 12 EAD. 372 (EAB 2005). The defaulting party must 

demonstrate a strong likelihood of success on the merits by presenting evidence that there 

is a strong probability, more than the mere possibility, that litigating the defense would be 

successful. In re Jiffy Builders. Inc., 8 E.A.D. 315, 322 (EAB 1999). 

I. The Respondent had a Duty to Answer the Complaint and 
F~jJm~.!g Respond Does Not Amount to Excusable Neglect 

As set forth in the Affidavit, Respondent wishes to set aside the default because 

"be does not handle legal matters for Fulton Fuel Company." (Affidavit of William M. 

Fulton' 6) (Exhibit L) Respondent explains that attorney Renee Coppock was hired "to 

handle all legal matters pertaining to environmental issues with local} s.tate and federal 

governments arising out ofthe spiU~> and that she was expecred to address '"all legal 

matters arising ... out of the Administrative Complaint and fiJe any legal papers required 

and parlicipate in any hearings to he held herein." (Respondent's Affidavit 1I1f 5-6) 

Respondent has alleged that it cannot he beld liable for a third party's failure to act, Such 
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statements, when made in reference to legal counsel, are without legaJ significance and 

are not sufficient to set aside the default See In re Pyramid Chemical Co, 1lEAD. 

657 (BAB 2004). 

The complaint in Pyramid Chemical Co .. was served on the corporation by 

certified mail to a registered officer ofthe corporation. fd. Respondent had until July 18, 

2003 to file an answer. [d. The Motion fur Default was served on August 18,2003, and 

the Board issued the Order to Show Cause. which was served on October 16, 2003.1d. 

On October 30, 2003, more than three months after the Answer was due, the 

Respondent's attorney filed a notice of appearance and its first document ~ the Motion for 

Extension of Time. Id, Respondent's motion was granted, and Respondent requested the 

Board deny the Motion for Default.!d. In particular Respondent asserted that he believed 

corporate counsel in the Netherlands was addressing the complaint and therefore it was 

irrelevant whether an officer of the corporation had received notice of the motions. Id. In 

affinning the Default, the Board pointed out that Respondent personally received both the 

Complaint and the Jo.'lotion and was aware of the delinquency and could have responded 

directly to the Board. ld. Pursuant to Board precedent; an attorney stands in the shoes of 

his client, and ultimately the attorney's failings are the cHent's responsibilities. See, e.g~ 

Jiffy Builders 8 E.A.D. at 321; See also, Link v. Wabash R.R. Co., 370 U.S. 634 n.lO 

(I %2)(a civil plaintiff may be deprived ofhis claim ifhe failed to see to it that his 1.v.')'.r 

acted with dispatch in the [defense] of his lawsuit. Aud if an allomey's conduct falls 

substantially below what is re-asonable under the circumstances, the client's remedy is 

against the attorney in a suit for malpractice), 
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As stated above, on May 22, 2009, the Sherriff personally served the Complaint 

on Fulton, by serving the registered agent of the corporation, The Complaint and the 

Consolidated Rules annexed thereto clearly ioformed Respondent ufthe duty to file the 

Answer, within thirty (30) calendar days (by June 22, 2009), Respondent "''lIS also 

advised that a failure to file the Answer may result in a default judgment, including a 

civil penalty. Despite the numerous warnings, the Respondent did not file the Answer, 

and Complainant filed a Motion for Default Judgment. When received, the Motion for 

Default put Respondent on notice a third time that the Answer was overdue and the Court 

wou[d issue a default judgment jfno action was taken. Respondent attempts to place the 

blame on prior c.oUflsel. Renee Coppock, because "he believed she was handling the 

Administrative Complaint," (Respondent's Affidavit 16) As nuted above, Ms, Coppock 

has never entered an appearance in this penalty proceeding nor tiled any statements in 

this proceeding. In fact there is nothing in the record from Ms, Coppock to suggest that 

she was ever retained to represent Respondent in this administrative penalty proceeding. 

In Jight of the precedent of the EAB, Respondent's attempted shift of blame to Ms. 

Coppock is irrelevant to the purpose of setting aside the RJO's decisions, Therefore, the 

RIO's Initial Decisions and Orders must be upheld because the proper remedy for the 

Appeilant's alleged prior attorney's nonfeasance is in an action for malpractice. 

2. The Fred and George Creek is a ''1-vater ofthe United States" \Vithin the 
Meaning of the Act!!n4Jne Commerce Clause Because it is a Direct 
Tributary to ).:finers Coulee. the Milk River and the Missouri Rive~, 

Section 502(7) ufthe Act, 33 FS,C. 1352(7), defines "navigable waters" as 

"waters of the United States, induding the territorial seas.)) I'Navigable waters" is further 

defined in 40 CF,R, § 110.1 as follows: "[nJavigable waters means the waters of the 
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United States. , , ft]he term includes ... interstate waters, including interstate wetlands .. 

. All other waters such as intrastate lakes, rivers, streams (induding intennittent stre.ams) 

... tributaries of [interstate] waters ... including adjacent wetlands. j The Senate Report ' 

accompanying the 1972 CWA states that "'navigable waters'~ means: the navigable waters 

of the United States, portions thereof, tributaries thereof S. Rep. No. 92-414, at 77 

(l971), reprinted in, 1972 lLS.C.C.A.N. 3668, 3742-43 (emphasis added). Senator 

Edmund Yluskie, the principal author of the CWA explained that in 1972 

';[m]any of the Nation's navigable waters were severely polluted and 
major waterways near the industrial and urban areas were unfit for most 
purposes. Rivers were the prime sources of pollution of coastal waters 
and oceans. And many lakes and confined waterways were aging rapidly 
under the impact of increased pollution. River, lakes, and streams were 
being used to dispose of man's wastes rather than to support man's life 
and health:' S. Rep. No. 103-257, at 3 (1994), reprinted in 1994 'NL 
184553 (Leg.Hish). 

Congress thus recognized that restricting CWA jurisdiction to those relatively few 

waterways that actually support navigation, e.g., the waterways that are navigable-in-fact 

or meet the traditional definition of"navigable waters" would make it impossible to 

achieve the objectives of the CWA. See Rapanosv. United States, 547 U.S. 715, 767-68 

(2006). In United States v. Riverside Bayviel1! Homes, the Supreme Court noted that 

"Congress evidently intended to repudiate limits that had been placed on federal 

regulation by earlier water pol1ution control statutes and to exercise its powers under the 

Commerce Clause to regulate al1east some waters that would not be deemed 'navigable' 

under the classic.l understanding of that tenn." 474 U.s. 121, 133 (I 985)(unanimous 

decision); see International Papar Co. v. Ouel/ette, 479 U.s. 481,4860.6 (1987) ("While 

the Act purports to regulate only '"navigable waters,' this tenn has been construed 

expansively to cover waters that are not navigable in the- traditional sense,'). 
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In Riverside, the issue was whether landowners could discharge fill material into 

wetlands adjacent to navigable bodies of water and their tributaries without first obtaining 

a permit from the Army Corps of Engineers. Riverside, 474 U.s. at 123. The Corps 

construed the CWA to cover all freshwater wetlands that were adjacent to other covered 

waters.ld. at 124, Riverside concerned a non-navigable wetland consisting of80 acres of 

low-lying llllIrShland adjacent to but not regularly flondnd by Black Creek, which WlIS a 

navigable waterway. [d. at 311. In upholdIng the Corps assertion ofjurisdiction, the 

Court stated "fw]e cannot say tbat the Corps' conclusion that adjacent wetlands are 

inseparably bound up with the 'waters' of the United States~ based as it is on the CQrps' 

and EPA's technical expertjse~is unreasonabJe." Id. In addressing only wetlands adjacent 

to navigable waters, the Supreme Court expressly left open the issue of isolated wetlands. 

In Solid Waste Agency ofNorthern Cook County v. United States Army Corps of 

Engineers ("SWANCC"), 531 U.S. 159 (2001), the Court considered the Corps' 

jurisdiction over an abandoned sand grave] pit mining operation and pondst that were not 

wetlands and not adjacent to a body of open water.ld. at 162, 164, 167-68. Asserting 

jurisdiction pursuant to the "Migratory Bird Rule", the Corps argued that the isolated 

ponds were "waters of the United States" (and thus navigable waters under the Act) 

because they were used as habitat by migratory birds. ld. at 167, The Court refused to 

grant Chevron deference to the Corps' interpretation of the Migratory Bird Ru1e because 

its assertion over non~navigable, isolated, intrastate wetlands would invoke the Quter 

limits of Congress' power over interstate commerce "by permitting federa1 encroachment 

upon a traditional state power!' Id, at 172-73. Thus the Court held that the Corps did not 

have jurisdiction because the plain text of the statute did not permit the action and there 
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was no showing of a <'significant nexus between wetlands and navigable waters'l as 

established in Riverside. Ed at 167-68. Several federal courts have emphasized that the 

holding in SWANCC is limited to striking dov,m the Migratory Bird Rule as a basis for 

jurisdiction under the CWA, ~ 

More recently, in a 4-4-1 decision, the Supreme Court construed "waters ofthe 

United States" in Rapanos, Rapanos involved two consolidated cases in which the CWA 

had been applied to wetlands adjacent to non*navlgable tributaries of traditional 

navigable Waters. See Rapanos, 547 U.S. at 729-730 (plurality opinion). All Members of 

the Court agreed that the Woo '\vaters of the United StatesH encompasses some waters 

that are not navigable in the traditional sense, See id. at 731 (plurality opinion); id. at 

767-768 (Kennedy, J, concurring in the judgment); Id, at 793 (Stevens, J, dissenting), 

Four Justices in RaPfrnos interpreted {he tenn ;'waters of the United States" as covering 

Hrelatively pennanent, standing or continuously flowing bodies of water <fonning 

geographic features' [such as1streams,H that are connected to traditional navigable 

waters~ Id. at 739, 742. The Rapanos plurality noted that its reference to "relatively 

pennanent" waters "d[id] not necessarily exclude streams; rivers or lakes that might dry 

up in extraordinary -circumstances, such as drought.') or "seasonal rivers, which contain 

continuous flow during some months ofthe year but no now during dry months." Jd. at 

732 n.S, A commonsense approach must be used in detetmining whether federal 

~ See Headwaters, inc. v, Talent Irrigation District, 243 FJd 526, 533 (9th Cir, 200] }(intennittently 
flowing canal that directly entered mto a navigable body of water qualified as "waters of the United 
States"); UnitedSmtes v. Budday, 13& F. Supp, 2d 1282, 1284~88 (D. Mnut200IXnon-navtgable tributary 
of non·navigable tributary of a navigable·in·fact and interstate river qualified as "waters ofthe United 
States"); Aiello v. Town ofBrookha:wm, 136 F, Supp. 2d 81,86 (E.O.N.Y. 200J)(pond and stream are 
"waters of the United States" where pond was flowing into well-defmed SIte1U1i, which was a tributary to a 
navigabte·in"fact lake even ifthe pond and stream were lioli-navigable) UnIted States;.\ interstaie General 
Company, 152 F, Supp. 2d 843, 847 (D. Md 2001Xrefusing to extend SWANCCto exclude jurisdielion 
over all waters not adjacent to a navigable-in-fact body of water). 
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jurisdiction exists as it does not appear and evaporate along with the v.'Uter. ld at 733 n. 

6. The four dissenting Justices, who would have affirmed the court of appeals' 

application of the pertinent regulatory provisions, also concluded that the tenn "waters of 

the Cnited States" encompasses~ tnter ,~lia, aU tributaries and wetlands that satisfY either 

the pluralitys standard or tbat of Justice Kennedy. See id. at 810 & n.14 (Stevens, J., 

dissenting), Justice Kennedy interpreted the term "waters of the United States" to 

encompass wetlands that "possess a 'significant nexus' to waters that are or were 

navigable in fact or that could reasonably be so made." Id. at 759 (Kennedy, I., 

concuning in the judgment)(citing SWANCC supra at 167). [n addition. Justice KeIU100y 

concluded that the Corps' assertion ofjurisdiction over "wetlands adjacent to navigable~ 

in~fact waters," may be sustained "by showing adjacency alone," Id at 780. 

Because no opinion in the Rapanos decision commanded a majority of the 

Jusitices, it is oftentimes difficult to determine which standard ofjurisdiction applies in a 

given case, Under the rule of /l;farks v. United States, "when a fragmented Court decides 

a case and no single rationale explaining the result enjoys the assent of five Justices, the 

holding of the Court may be viewed as that position taken by those Members who 

concurred in the judgment on the narrowest grounds." Green )', Haskell County Board of 

Commissioners, 568 F.3d 784, 807 n. 17 (10th Cif. 2009)(citing Marks v. United States, 

430 U.S. 188, 193 (1977)). However, in Rapanas there is no rationale that could 

arguably be said to be ""narrower" than any other rationale. Therefore, the lower courts, 

in attempting to apply A1arks to determine the controlling legal ::.1andard in Rapanos, have 

not always been consistent. For example. both the Seventh and the Ninth circuits 

concluded that Justice Kennooy)s concurrence controls and adopted the "significant 
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nexus" test. See United States v. Moses, 496 FJd 984 (9th Cif. 2007); N Cal. River 

Watch v. City ofHealdsburg, 496 FJd 993, 999·1000 (9th Cif. 2007j{"River Walch 11',); 

United States v. Gerke Excavating, Inc., 464 F.3d 723, 724·25 (7th CiT. 2006). On the 

other hand, the First Circuit concluded that "the United States may elect to prove 

jurisdiction under either; Justice Scalia's plurality test or Justice Kennedy's significant 

nexus test. United States v. Johnson, 467 FJd 56, 64 (lst Cif. 20(6), 

Under Justice Kel:U1edy's standard, "significance" is determined with referenc.e to 

the CVv'A's purpose - to "restore and maintain the chemical, physical, and biological 

integrity of the Nation's waters." 33 U.S.c. 1251(a); Rapanns, 547 U.S. at 780. 

(Kennedy, J., concurring). In light of the fact that the CWA is concerned with 

dOv.11stream water quality, he explicitly disagreed with the plurality's requirement of 

permanent standing water or continuous flow for a period of some months. Id. at 769. 

(Kennedy, J., concurring), He explained that the plurality's requirements could not 

reasonably be applied to areas in the west because '"'the merest trickle, if continuous, 

would count as 'water' subject to federal regulation, while torrents thundering at irregular 

intervals through ntherwise dry channels would not." ld. "In fact. he put it thusly: 'the 

dissent is correct to observe that an intennittent flow can constitute a stream, in the sense 

of a current or course ofwatel' or other fluid, flo'h1ng on the earth, while it is flo"ving, It 

fullows that the Corps can reasonably interpret the Act to cover the paths of such 

impermanent streams"'. United States v. ,"foses, 496 F.3d 984 (9th Cir. 2007)(citing 

Rapanos 547 U.S. at 170)(Kennedy~ J.. concurring). Justice KefUlcdy's opinion was to 

remand Rapanos to the Court ofAppeals for consideration of the "nexus" requirement 

Id. at 787. Pursuant to Rapanos. altb.ough the evidence of the downstream effects of a 
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particular discharge may demonstrate "nexus" between the tributary and the tntditional 

navigable waters into which it flows. a discharge~specific showing is unnecessary. That 

point is established by the Issues that Justice Kennedy would have the lower courts 

address on remand. namely, the general connections between the wetlands and waters at 

issue, not the particular effects that the defendant's conduct wou1d have had. See ld. at 

783-87. 

It is important to note that. unlike Rapanos, which involved landowners placing 

fiU into wetlands on their property, this case involves Respondents discharging crude oil 

into Fred and George Creek, a tributary to :\1iners Coulee, which flows into Canada and 

into the Milk River, a perennial international \vater. The Milk River flows back into the 

United States and into the Missouri River, a traditionaHy navIgable water. The question 

ofwhether an intennittent stream which eventually empties into a traditionally navigable 

water that is a water of the United States caI4 by itself, be a water of the United States 

was most recently addressed in United Stares v. Moses, 496 F.3d 984 (9th Cir. 2007). 

There the Defendant worked to reroute and reshape Tewn Creek, in Alta. Wyoming, 

which only flows for approximately two months per year during spring run-off. Id, at 

986--87, In an effort to reroute and reshape the Creek. heavy equipment machinery was 

used to redeposit material within the creek and to erect log and grave] structures. ld. at 

987. The Court explicitly stated that the Rapanos decision did not undercut their analysis 

in determining whether an intermittent stream is a \vater of the United States. Id. at 989, 

Rather j the Comi relied on its prior analysis in holding that "even if [the alleged polluter] 

succeeds, at certain times, in preventing the canals from exchanging any water with the 

local streams and lakes, that does not prevent the canals from being 'waters of the United 
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States' , , . even tributaries that flow intemlittently are 'waters of the United States,") Id, 

(citing Headwaters, 243 F.3d at 534). The Court held that dle Teton Creek remained 

subject to federal jurisdiction, despite man-made severances, which made the portion in 

question dry during much of the year, Afoses, supra, at 991, 

In the instant action, Respondent's unsupported statement in )'1f. Fulton's affidavit 

that the Creek is a non-navigable small seasonal stream running dry tor portions of each 

year is insufficient. Jurisdiction6 under the Act does not require a constant flow afwater; 

Although it is not clear from its brief. Respondent may also be arguing that EPA, and the RJO 
who entered the default judgment in this case, did not have "subject matter jurisdiction" or authority to hear 
the present action because the alleged discharges of oil did not enter a "water ofthe United States" as 
required to support a violatiun 01'33 U,S.C § 1321(bX3). Respondent's Brief at 5. In presenting this 
challenge to the BAB, Respondent may be confusing the subj~t matter jurisdiction or authmity of the RJO 
to hear a case wim federal regulatory "Jurisdiction" over waters under the CWA. 1be former, howeYCt', 
does nOI depend on the latter, 

The sub.iect matter jurisdiction of the ruo and the EAB in this proceeding is provided by CWA 
section 311(b){6), 33 U.S.C. § 1321(bX6), which establishes adminis~ve penalty authority for violations 
ofsection 3 t 1 (b)(J), and by the ConSQlidated Rules, which specifies the administrative adjudicatory 
process fonlle assessmenl ofany Class I penalty under section:3 I J(b)(6)(B)(i} 40 c'F.R, §§ 22.1(a)(6), 
22A(c}(1). These jurisdictional provisiQUS do not require, as an element of establishing the RJO's subject 
matter jurisdiction over a case, that the Agency demonstrate that it has regulatory authority over a particular 
water body under the Clean Wal-er Act. 

Instead, Respondent's argument - whether EPA may bring claims for violations ofsection 311(b) 
of the CWA even ifrhe alleged discharges are n{rt "into or upon the navigable waters ofthe Gnited States" 
~ goes to the merits (Ii those daims, and has nothing to do with the ruo's subject matter jUlisdiction or 
authority to hear the claims. Here, the RIO's jurisdiction to hear this case is not dependent on whether the 
discharg.es made it 10 waters of the United States that are the subject of EPA's regulatory authority. In 
Sierra Club v. 00' and County ofHonolulu, 2008 U.S. Dist. LEXIS 64262 (0. Hi. 2008), the defendant 
argued that the district court lack subject matter jurisdiction over a CWA citizens suit alleging violations of 
an NPDES pennit for sewer overflows because they did not discharge to "\vaters of the United States" as 
that term has been interpreted by the Supreme Court in Rapanos v. United States, 547 U.S. 715 (2006). In 
rejc.cting defendant's argument, the court reasoned: 

Whether or not Plaintiffs can proye violations of the CWA based upon 
violations ofNPDES permit tenus that prohibit ground~only spills, goes to the 
merits ofPJaintiffs' claim, not to the jurisdiction of this Court. Indeed, '"'[i)t is 
lirmly es.tablished . " . that the abse·nce ofa valid (as opposed to arguable) cause 
of action does not implicate subject matter jurisdiction, Le., the couns' starutory 
or constitutional power to adjudicate the case. 

Sierra Club, at '37. Therefore, the court held, the court's subject matter jurisdiction cannot be defeated by 
the possibility that the plailltiffwould n(}t be able to prove that discharges of pollutants reached waters of 
the t:nited States. Likewise, ilt too} present case. Respondent's argument that there is no Clean Water Act 
jurisdiction over the water bodle£ at issuo} in this case ooes not affect the RIO's or EAB's jurisdiction Of 
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it simply requires that the body of water at issue be a "water of the United States." On 

November 9. 2004, the Anny Corps of Engineers issued a prellminary jurisdictional 

determination t1nding that the Fred and George Creek is a ...·water of the U~ited States" 

be-cause it is a "tributary to Miners Coulee, a tributary of the international Milk River; 

hence a tributary oflh. interstate and navigable Missouri River." (Exhibit M) 

Photographs submitted by Hydro Solutions Inc. (the environmental contractor used by 

Respondent in cleanup of the spill) indicate that the Creek has flowing water at least 

during the months of :Marc~ May and June, thereby indicating at least seasonal flows. 

The photographs also demonstrate that in December, 2005, nine months after the 

discharge, the Creek had sno\v and ice in its bed and oil on its shorelines. (Exhibit N) 

Therefore, it is likely that the Creek is relatively pe-nnanent under the plurality standard, 

Furthennorc, the Creek is hydrologically connected to Miners Coutee. the Milk 

River and to the traditionally navigable tvfisSQuri River. The Creek provides flow to the 

downstream waters, and it has the capacity to transport poUutants, such as the spilled oil, 

to downstream waters thereby potentially affecting the physical, cherrrical or biological 

integrity of those waters. Here the evidence is such that a reasonable fact finder could 

conclude that the Creek is subject to the CWA because it has a "sjgnificant nexus" to 

downstream waters, including the Missouri River into which it flows and therefore it is 

'"likely to play an important role in the integrity of [that] aquatic system," See Rapanos 

547 U.S. at 781 (Kennedy, 1., concurring). Accordingly, the Creek has a significant 

nexus v,.ith a tra.ditionally navigable water. and is therefore a "navigable water ofllie 

authority to hear this <:ase. See also United States t\ Sca Bay Development Corp., 2007 \VL 116918:8 (E.D. 
Va April 18, .2007Xooncept ofClean Water Act juris-iictioo i.; separate and distinct from Jurisdiction of a 
tribunal to hear a case); In. t'<1.' J, Phillip Adams, 2007 EPA App. LEXJS 24 (June 29, 2(07)(defendanfs 
entitlement to exemptlon in § 404(f) does not affect the AU's or EAB's jurisdiction to hear the case). 
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United States" subject to federal regulation in the event Appellant is allowed to put 

forward such 811. argument after being held in default. 

3. Reswndent Owned and Op.~rated an "Onshore Facility" and was required to 
Establish a Spill Prevention Control and Countenneasure Plan 

Section 3ll(j)(1)(C) of the Act, 33 U.S.C. § 1321G)(1)(C), directs the President, 

inter alia, to establish "[p]rocedures, methods and equipment and other requirements for 

equipment to prevent discharges of oil and hazardous substances from vessels and from 

onshore facilities and offshore facilities, and to contain such discharges," Subsequently. 

the EPA promulgated the SPCC regulations which established certain procedures, 

methods and requirements upon each mvner and operator of a lion-transportation-related 

onshore facility engaged in drilling, producing. gathering, storing, processing. refining, 

transferring, distributing, using, or consuming oil or oil products, which due to its 

location, could reasonably be expected to discharge oil into or upon the navigable waters 

of the United States U1 such quantity as EPA has determined may be harmful to the public 

health or welfure or the environment of the United States. 40 C.P.R. §§ Il2.1(b), 

112.3(a)(1). In promulgating 40 C.F.R. § II 0.3, which implements § 311 (h)(4) of the 

Act, 33 U.S.C. § 132l(b)(4), EPA has determined that discharges of harmful quantities 

include oil discharges that cause a film. sheen upon, or discoloration of the surface of the 

water or adjoining shorelines, "J 

Respondent defends this action by accusing the EPA of confusing the flO\vline, 

which caused the oil spill. WitIl a storage tank located some distance away from the spill. 

Clearly it is the Respoedent who is confused and not the EPA. The SPCC Regulntions 

7 Samples cl)Hecred by ML Larry Alheim of the M<mtana Department ofEnvironmental Quality revealed 
that water sample #5 found C9~Cl0 Aromatics at 282 ppb which exceeds DEQ's Risk~Based Screening 
Level (RBSt} of5Q ppb and soH sample #2 f{lund benzene at 1.6 ppm, which exceeds the RBSL ufO.05 
ppm. (Exhibit 0) 
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unambiguo1.lSly state that "an 011 production facility means all structures. , . piping 

(including but not limited to flowlines or gathering lines), or equipment, . , used in the 

production; extraction, recovery, lifting, stabilization, separation or treating of oil, or 

associated storage or measurement, and located in a single geographical oil or gas field, 

40 C.F.R.§112.2 (emphasis added). 

The flowline at issue was an integral part of Respondent's oil production facility 

because it was a pipe which transported oil from a well to a tank battery at the facility. 

The flowline was three inches in diameter and was located directly beneath the bed ofthe 

Creek. The elevation ofthe flowline break is approximately 3750-3800 feet. and the 

confluence to Miner's Coulee is approximateiy 3519 feet j resulting in a doWIlMgradient 

elevation of231·281 fcer, Based solely upon the Respondent's intimate familiarity with 

the geographical structure and elevation of the property, Respondent must have knO'hll 

that a discharge could potentially reach a navigable water of the United States. 

Therefore, the Respondents failure to prepare and implement an spec plan violated the 

Act and Respondent is subject to the proposed penalty. S 

C. The Determination of Liability and Penalty Following Delault was Proj11?1 
because Civil Administrative Actions Brought Pursuant to § 311fbX{D ofthe Act. 

33 U.S.c. § 132J.(b); 6), are Subjectto Strict Liability and Therelore 
Acts/Omissions ofThird Parties are Irrelevant to Liability. 

In <elmS of the relief granted, upon a finding of default, "the relief proposed in the 

complaint or the motion for default shaH be ordered unless the requested reHef IS clearly 

inoonsistent with the record of the proceeding or the Act." 40 C.F.R. § 22.17(c), Under § 

g The subs<:quoot olh<Tler/opera(QT {If the facility, MeR L(...C, has entered into an Agreement with the EPA 
whereby 1t acknowledged the duty to prepare and implement a written spec plan for the facitity at issue 
and paid a civil penalty in rhe amount of fifty thousand ($50,000,00) dollars, MeR's immediate 
replacement of the deteriorated t1nwlines at the facility illustrates that the Respondent failed to adequately 
maintain them. (Exhibit P) 
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22,27(b) of the Consolidated Rules, "[llhe Presiding Officer shall determine the amount 

of the recommended civil penalty based on the evidence in the record and in accordance 

with any penalty criteria set forth in the Act. The Presiding Officer shall consider any 

civil penalty guidelines issued under the Act ... If the Respondent has defaulted, the 

Presiding Officer shall not assess a penalty greater than that proposed by complainant in 

the complaint. , . or motion for def.ult, whichever is less." 40 C,F.R. § 22.27(b). The 

courts have made it clear that notwithstanding a Respondent's default, the Presiding 

Officer must consider the statutory criteria and other factors in detennining an 

appropriate penalty. KatzsonBrothers 111c. v. US EPA, 839 F.2d 1396, 1400-01 (10th 

Cir. 1988)(noting administrative law judge does not simply rubber-stamp complainant·s 

penalty proposal, or any portion thereof, but must make an independent review.) Also, 

the Environmental Appeals Board has held that the Board is under no obligation to 

blindly .ssess the penalty proposed in the Complaint. In re Rybond. Inc.. 6 E.A.D. 614 

(EAB 1996). 

Section 311(b)(6)(A) of the Act, 33 U.S.C. § 132 I(b)(6)(A), authorizes the 

Administrator to bring a civil action against "any m:vner, operator, or person in charge of 

any vessel, onshore facility Or offshore facility (i) from which oil ... is discharged ... or 

(ii) who fails Of refuses to comply ..vith any regulation issued under subsection 0) ofthis 

section ... may be assessed a class I or class II civil penalty by, , . the Administrator," 

In accordance with § 31 I (b)(8) of the Act, 33 U.S.c. § 1321(b)(8), 

"[i]n detennining the amOlmt of a civil penalty under paragraphs (6) and 
(7), the Administrator> the Secretary or the court .. , shall consider the 
seriousness of the violation or violations, the economic benefit to the 
violator, if any, resulting from the violation, the degree of culpability 
involved, any other penalty for the same incident. any history of prior 
violations., the nature, extent, and degree of success of any efforts of the 
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violator to minimize or mitigate the effects of the discharge, the economic 
impact of the penalty on the violator. and any other matters as justice may 
require, " 

In the instant action, pursuant to the Second Order to Supplement the Record 

issued by lbe RJO on November 20,2009, Complainant supplemented the record with 

respect to its proposed penalty. On December 17,2009, Complainant filed the 

Supplemental Declaration of Jane Nakad, an EPA representative responsible for 

calculating penalties funiolations of §§ 311 (b)(3) and (j) offhe Act, 33 U.S.C. §§ 

132l(h)(31, 1321G). Ms. Nakad addressed the eight statutory f.ctors and supported the 

proposed penalty of$11 ,445 (including $455 in economic benefits) ,'>'ith regard to fhe 

discharge of oil into the Fred and George Creek. In addition, her statutory analysis 

supported fhe proposed penalty of$21,055 (including $8,731 in economic benefits). RJO 

Sutin, using her 01.\'11 analysis of the relevant factors and agency guidance. concluded a 

penalty of$32, l76 was the appropriate penalty. Respondent now challenges liability 

pursuant to § 311(f) of the Act, 33 U.S.c. § 1321 (0, because the flowlines were installed 

by the previous property owner, Western Natural Gas. \'Rcspondents Motion) (Exhibit Q) 

Respondent further alleges that the location and situation of the flow line was impossible 

to determine or detect and therefore the leak occurred from the acts and omissions of 

Western Natrrral Gas. (Respondent's Affidavit ~ 3) The Respondent's reliance on 

§ 311(f) of the Act is incorrect. Complainant is seeking penalties in the proceeding under 

§§ 311 (b)(6) and (j) ufthe Act and is not seeking removal costs nuder § 3II (c) offhe 

Act Therefore, any acts or omissions ofa third party are not valid defenses to liability in 

the event Appellant is allowed to put forward such a defense after being held in default. 
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VI. Conclusion 

Jurisdiction is proper under the Act, Appellant is subject to spec regulations, 

Appellant js in Default for failing to answer the Complaint and :\1otion for Default and 

Appellant has failed to set forth grounds to overturn the RJO's Initial Decisions and 

Orders. Therefore, the BAB shou1d affinn the RJO's Initial Decisions and Orders and 

require th.t the Appellant pay ndministrative penalties in the amount "fthirty two 

thousand one hundred seventy six ($32,176) dollars. 

Respectfully Submitted, 

Dated: 
Marc D. Weiner _..==-'" 

Enforcement Attorney 
U.S. EPA, Region 8 (Mail Code: 8ENF-L) 
1595 Wynkoop Street 
Denver, CO 80202-1129 
Telephone: (303) 312-6913 
Facsimile: (303)312-7202 

OF COUNSEL 
Jim Vinch 
Attorney-Advisor 
Water Enforcement Division 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave NW 
Washington, DC 20460 
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Regional Hearing Clerk 
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Douglas C. Allen 
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P,O, Box 873 
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Shelby, Montana 59474 
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[certify that I served a copy of: SUMMON/COMPLAfN 

oPetition and Original !'otice DO_FiI'd_._____....~... ___ 
o Modificction! Application and Notice DWrit_... _______...._.~...__ 
o Order to Show Cause 	 DOthe.·________.~_.__ 

Served BILL FULTON at on OS/22/09 19 :00 
SHELBY,l,ff 

NOTE:(Diligent Search, etc.) 

Procc$sing; : 	 {H10 DONNA MATOON, SHEIUFF 

0,00
Mileage: 


TnstlCnpy : MO 

~.1ISC, : 0.00 
 ~~;~~-~-
TOi,..\L: 0,00 	 f'ATRlCK T KELLEGHER 

Signature Title 

F~ charged tolpaidby Atty/Ps:ty: 'LS ENVIRONMENTAL PROTECTION AQ 
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seNOER~ COMPLlITf!I! THIS SECTION 

, • CofJ1Pl~ itetm> 1. 2, and_3. ASo COmplete A Signature 
. 
: _ 

item 4 if Rootrlcted Oeilw:ry ~~. 
Print your nOlfTW a,d address on the re\-erse X 

0 
0 

Agent
Add~ 

I 
, 

• 
$O_~1j~ can f'1ItLl'n the card ':0 you, 

m ~IS' r.ard 1<> tne sack of the maiq:;iece, 
B. Reicei'F.IC by (Pri'1ted NIdYJ) O. Date of Del/Viry ; 

'~~~~O'~.~'he~fro~m~"~~~~£pmm~~~~·__________-l,ro~~~~;;;d~;;~~~'-Ef~-----':- [j. :s~ ad:lress dIT'.Mlll1: from It~ t'( 0 Ye$ 
t AliideAdr:trflssooto: ~ D No'=' err.erdel\<e!j! addmss !leI-:::w: 

Mr. William M. Fulton, Jr., Registered Agent 
F"lton Fuel Company 
,~27 Main Street JUL J 0 11l11l1 
P.O. Box 603 

'k-~IOaType
Shelby, MT 59474 .xr~ Mall J:J Express Mall 

-1 ~ 0 Rtltum Receipt for Meroh2ndIse 
o 1l1sured Mail 0 C,O.D. 

0'(00 

, 2. Artlol$ Number 
(frarwfor from sON/co /abeQ 7008 1830 DODO 5157 1772 

, PS Form 3811, February 2004 

fWWrn ~~ : \!.L' 
{EooOlS"..,w,'ltR$q<JlrW) : 

RW'JI::wdP""-YFoo , 
\~~j 

Mr. William M. Fulton, Jr., Reg;3tere<! Agent 
r Fclton Fuel Company -, 



TO(Jl¢ Coumy SheriffS Off.~ 

*** RETUR,~ OF SERVICE *** 
,~,·,,,~·i 

_,,:itii[N THE MONTANA DISTRICT COURT FOR COUNTY 
,/7

,)" 

CASE NAME. Personai 

US EPA 
vs 

FUL TON.wILLlAM M, JR 

CASE NO: 

NonCE RECEIVED. 08/l1l09 

STATE OF Montana 

SHERiFF COUNTY 

I certify tha:! served a copy of: ORDER/PETI110~ 

o Petition and Original Notice C Orde:- Fl1ee:-_________~_____ 
.,z. '­o ModiflcationfApplic3t10n and Notk.e 0 Writ'_________.........___________~ 
o Order to Show Cause DOther-____________ 

on 08/18/09 14:;0Served BlLL FutTON at 127 MAIN 
SHELBY, MT 59474.,--­

:,{OTE:(Diligcnt Search, etc.) 

Processing : 0.00 

Mileage _ 0.00 

Trust/Copy. 0.00 

MIse - 0,00 


TitleTOTAL. 0,00 

Fee;; ;;hafgoc tn/paidby At:yIPa."ty: US EPA 

-, ,'-' 
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",11r-R~"~-2310 03: SSP C"RO~: 8EP'TiY LA~ 1486434552 7"0: 130331.27232~< P:f 

DOUGLAS C. ALiEN 
-II i 

.i~lItL:w' 
P.O.BaxS73 


153 Main Street 

Shdby, MT 59474


(406) 424-8020 
(406) 434-5522 (Ax) 

DA'rB: 3\4 \aC/\ 1:::>, " 


TO:. E£A: <~. ---,_.. _____-..-:._____---.:'-­
AITENTION: D'}Q:rc. L\J=ed oe£ ,


< 

FAXNUMBER;__~?::. - ;'\41 - ::Vd,Offi 

< IF YOU DO NOT RECEJ:'VE ALL OF THE FOLLOWJNG PAG:ElS, PLll.AS:El CALL (406) 424- : 
8020. TgANKYOUI 

Total n1lI!lbei ofpagCfJ, in<il:ud:log t!rls coverpage:,_.-.:.'9-1__.______-'-__ 
COmments: 

-


n' 

, , 
" 

CONF:I:QENTIALI'IT NonCE: Tho page (s) <XltXlp1'ioms tlJio W:slmi1e trll:nsmislrion contmn 
confidential iUfuntl1ttion and also me be legallyprivilcgcd as all o(tQ~client communicariOI>. 
This in:fbrmatinn is intended soJ.lly fur the _by the individual (o) aml/o, <;nti!y (ies) nom"" .. 
the recipient hereof: IfyoUl\re not the intanded reeipi<;nt, b<> llW!It\Otbat ImY disclosure, copying, 
or distributkm or uSe ofthe coritentsoftlJio ~n is probil>ited,lf)bllhavereceived t/lls 
transmiasloll<ill error, plesS. D.Otify "" by telephone immediately 00 we may Iimulge to receive 
t/lls transmJssinn 111 no cost to yon. 
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l)IJSmeS$ ~mny ::>earcn - LVtomana ~ecretary or ~tate rugc 1 Ul 1 

• Data Currsnt 8S 'Of.., 

If you are ordering a Cortificate of Fact Of C-ertlficate of EXistence, please make $ure the FOl'GlgnfDomesiJc 
Corporation or Limited Llabillty Company is in "Good Standing", 
Enter the name of the business, and check to see whether their annual report W3'S ftled in the curre:nt year, 

We are n'Oi able to provide a Certlficate of Fact 'Or Certifica.te of Exj$rence unklss the CUfr(l:t1t Mnua! report is 
filed. 

If yn!.; wou,Q like kl pwchu(; tI Cbttificate cf 80nence fo,- t,!s DClsi1e:ss oo(ty, l'Ilriect!.he bJ\tOf' ~e:ow. 
You wit be assessed a $5.00 fee fOf th:;; $ef\/ce. 

If you woukllij(e to pvrohase infCflTl(!tiOft on 
the pnrqpals {I e., officef\l, directors, 
rncmtmrs. rrzt'l&9efs, parlnen>, etc)u$OCIalB{! If you woold liKe ttl p.JtChase a Certficale of 
wilit tlis entity, se:ecl tne :X1l100 oolow. You I!act k>ttl!i$ business entity. select the outor 
w'li be assessed $2J)O tor each rearch you below. YO/Jwll: OO$soossed a $15.(jO~$ fQr 

Do anotmtr Searchp.erorrr , (hiS setV!(;g_ 

Name: FULTON FUEL COMPANY 
ID #: D053211 
Type: GENERAL BUSINESS 
Jurisdiction State: MT 
Status: ACTIVE 
s..ta1\!~Bti~Qn: GOOD STANDING 

Status Oates 

Expiration Date: 
Date of Incorporation: 08f31/1981 
last AR Filed: 04!07:2009 
Suspensj<m: 

Inactive O<tte: 

DisslWidthdriRevoke: 


Additional Info 

Term: PERP 
Shares; 500C.ao 
Purpose Cot.te, GAS Oll,PETR8LEl:M·GEr-iERAl 

Agent 

Registered Agent: V'Ill:'UAM M FIJLTON 
Addren1: 127 MAIN SlREET 
Addren 2: BOX 603 
City: SHELBY 
State: MT 
lip: 59474..(lOOO 

hnps:i i?pp.mLgov!cgi-binJbeS/oesCertificate,cgi?action=detai1&bessearch=DO?32 1 1 &t:a:1,., 3/: 0/201 0 

http:l'Ilriect!.he
http:Certifica.te
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. . Postal ervicen~ 

CERTIFIED MAIL"" RECEIPT 
(Domestic Mail Only; No Insurance Coverage Provided) 

Total Postage & Fees 

R\chard L Beatty 
Attorney at Law 
!53 Main Street 
Shelby, MT 59474 

:" ." 	 S~e Reverse for lnslructlo"s 

. , 
SO we can 

• 	 Attach this card to the ' 

or on the front jf 


1. 	Article Addl'aS§6G to: 

Rj,ard L. B:atty 	 FEB20'109 
Attorney at Law 

153 Main Street 
 o """"'" >kill
Shelby, MT 59474 	 D Retum Receipt for Merchandise 

~\JJFt -0 g - 2 0
0Q - OOO~.D:I,,:1~~~~~~F'~')====,D~~~~;-::::= 

2. Article Number 	 7004 1350 0001 5669 9459 
(Transfer frolJ! service labeO 

Domestic Return ReoelptPS Form 3811, February 2004 

3 

® Printed on Recycled Paper 
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RICHARD L BEAITY , 
~TORN:EY AT LAW 

153 MAIN STREEl! 
P. Q. sax 904 
SHELBY, iIIIT 59474 

Telephone; (406) 4$4-5518 
Fax; (406) 434-5522 

t:-m~lll: biKItlaW@3rlvers.oet 

December 21, 2009 

Hor.:o::::able: Elyana Sutin, Re-::ricnal ;Judicial Officer (eRC) 
O.S. Environmental Protection Agency, Region VI:::I 
1595 Nynkoop St. 
De:~ver, CO 80202-.2.129 

Re: 	 In the Matter of _Pulton Fuel Company 
Docket No. CWA-OB-2009-0006 

Deer Judg~ Sutin: 

I re~eive.d counsel "leiner's le::ter of December l7, 2009 
addressed! to you and ::be Supple;(',ental Declarat:.ion of Jane Na"kad 
in the nail this date, !n Mr. ';Je:"r!.er's letter it appears that yO'...1 

had requested info!'mation as to my status and I am responding to 
that so that botb you a:1d Mr. Wei:::er will be apprised cf that 
statu.s. 

As cbunse: stated, :;: represented Fulton F'!.lel company ill 
c€!.'t:ain discussions regarding the Clean Wat:er Act Response, and 
~n that r~srect had teleD~one co~versations with Counsel Weiner 
and Jane t.Jakad as ::'0 hc\./ to respond to the request, Sometime 
later, ::he Complaint i::;. the above stated. matter was sen;: to me 
via certified mail. I accepted the certified mail as I always do 
with a:E.Y rrat::ters of impo~tance sent to me in that fashion. 
However. at that t:"ree I was not, and presently am not, the agent 
for service of p:::ocess for Fulton Fuel Company. T~'1erefore my 
receipt of that Complaint sho~ld not be ~onst~ed as serEice upon 
that compar.y as :L am wi thcut. authori::y :':0 accept: such service. 

Af;:.:e~ reviewing the cont:ents of the ce~tified f[,ail I 
de2.ivere:i:'Che Cc:nplai.:tt to William Fulton, President of Fulton 
Fuel Company and briefly discussed its contents. I was advised at 
that t.ime: t.hat he =-ntended 'Co retai:'l an attor!1ey more 
k!1owledgeable in e:1vironmental ma<;'::ers than I, Mr. Weiner 
CO::1ttLcted :rre someti:ne subseqc.er.c to that. occasion itlq:;iring as to 
why Ful ton Fuel company had riot accepted its certified nai2.. My 
reco~lection is that Nr, Fulton had been out of tow:;. for an 
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Fulton Fuel and William Fulton G;i 
Marc Weiner to: Renee Coppock, Dick Seatty 04/28.12009 03:42 PM 
ace: Jane Nakad 

Renee and Dick: 
Never heard back from either of you about your cllent, the administrative penalty complaint (APO) that 
was sent and received by certifie'd mail by you, Dick, and whe~er there was interest from your client in 
working ow; a penalty resolution to this matter. If I do not hear from either of'you by the end of this week·~ 
II,\~U assume that your client has no interest in pursuing that route, There are many more potential CWA 
OPA spec violations for the facilities and tank batteries tnat were sold by Fulton Fuel. than '>\'ere cited in 
the APQ, 
Sincerely, 
Marc 

Marc Weiner 
Enforceme~t Attorney and Legal Internship Coordinator 
U.S. EPA, Region 8 (Mail Code: 8ENF-L) 
1595 Wynkoop St 
Denver, CO 80202·2466 
~el· (303) 312·6913 
Fax: (303) 312-7202 
NOTICE: This communIcation may contain pnvlleged or other conftdentlallnformatiort If you are not the 
jrtended recipient, or believe you have reooNed ttlis communication in error, please delete !PC: copy you 
(ece:ved, and do not print, copy, retransmit, disseminate or otherwise use the Information. 'Thank you, 
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• 
1. 

Mr. Rkhard 1. Bea:ty, Esq. 
153 Ma£in Street 
P.O. Box 904 
Shelby, MT 59474 

?S Form 3811, fOOruary 2004 
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,I 

" 


-'- :: DO"..1g1as :: _ A: lep­
Attorney at Law 


2 
 153 Mai~ Street 
?O. Box 873 

3 Shelby, MT 59474 

Telephone; (406} 42.1.<-8020 


4 
 FaC'sinile; (406) 434-5522 

7 

L~ITED STATES ENVIRO::rMENTAL PROTECTION AGENCY 

8,I REGION 8 


9 !I' Ii, THE :.(i\.,'lT"lT"E"'Rr-70YiF"::-------·.------------- ­

* Docket No. CWA-08-2G09-C086 

10 t<':JLTON FUEL COI'1PANY * 


127 Main St.reet '" AFF':DAVIT OF WILLI,;lJ'.! M. 

11 ,1 Shelby-, MT 59474 * F"GLTO;,.J, JR. 


12 
State of Moncana \ 

< 

13 :5$ 
Cou::::.y of Toole ) 

Nilliam M. Fulton, J:::, Being fi:!::'st duly sworn s::ates: 

5 


1. I am the Pres~dent of F"..<lton Fuel Company, the Respondent 
16 

2n these proceedings. 
l7 

2. On February- 29, 2004: a s:na:l cr..lde oil release ::;ccurred 

19 f::::-ol'l'. a fiberglass flowline b-:.::ried in rock several feet u::1de:.:;­

2:: i g:!:'':Jund ~der Fred and George Creek in ':'oole county, Montana. The , 

21 facts concern:ng t~e nature of the spi:l and demonstrating ~he 

22 rapidly initiated, sustained and successful response and 

23 remediation measures implem€~ted and paid fer by Fulto~ Fuel 

24 Conpany are set fort:h by Fult:on Fuel Company's Response to Order 

2 S to 3upple:nent the record and :::0 S:"':.ow Ca',.l,se filed herein on cr 

26 abc'.lt Jan'Jary 4; 2010. The facts set forch t..here:i:-i. and demon­

27 sCYated thro~gh t~e e~~~bits attached thereto are true and 

~s co:rect; to t~~e best of ny kncwledge, information and be_ief, 

« 
< 

http:S:"':.ow


1 

2 

3 

4 

5 

6 

7 

8 

lO 

11 

12 

13 

, 5 ­

l6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

3. The anall flowline f~ore which the spill occurred was 

ins~a:led severa: fee:: 'J...'"lde::ground by Wes::err'~ ~a:'..lral Gas Cc:npany 

ef SheleYI MO:1tana in a bed of rock. Prior to the leak which 

occc;.rred, the lo-cation and situation of the flowline was irnpossi­

ble to determine or detect by Fulton Fuel Company. The leak which 

occurred was caused by acts and omissions of Western Natural Gas 

Company some years prio~ to acqu~sition of the property by Fulton 

Fue::" Compa::y, 

4, I am personal~y acquainted with the geosraphy and topog­

raphy in the area of the Sweetgrass Hills where Fred and George 

Creek meanders through rugged hill country in rural northern 

Toole co~ty, Montana. Fred and George creek is a s~~ll seasonal 

Greek wh':'ch huns dry each year below the sit:e of th$ spi:l. It is 

:::-iO';: ev;;;::1. rerr;ocely naviga.b:e and its '..racers do not r~ach any 

navigable strea.rr.. Fulton Fuel Company's storage tank facility was 

located some distance away from the spill at a place lower than 

Fred and George Creek, No spill occurred from that storage 

facility. Had one occurred it co'.;ld not have reasonably been 

expected t.o reach :::avig;::tble waters 0: the united States. 

5. Subsequent to :::he sp::::'ll which occurred Fe:brua;;;y 29, 2004, 

Fulton Fuel Company retained an attorney, Renee Coppock of the 

crowley Fleck Law F:rm, 500 Transwestern Plaza II, 490 North 31st 

Street, Billings, Montana 59101, to handle all legal matters 

pertaini~g to env~ronrnental issues with local, state a:ld federal 

goverI1.lT.ents arisi:::g o'..:t of the spill, 1'>'is. Coppock arran3"sd for 

and mo.::itored the rernedia'::', testing a..r...d report::.ng activities of 

Hydrc Sol't:tioYlS Inc., ::.:orr€sponded with state and federal 

agency's and was i::.volved in all aspects of Ftllton Fuel Company's 

http:report::.ng
http:strea.rr


5 

10 

15 

20 

25 

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

"kO' 

26 


27 


28 


I! 
, II 

legal, remedial, and restoration ac;:.ions discussed i::1 ?ul::on Puc"" 

Corr:pany's Response to Order to Supplement the Record. and to S::,ow 

Ca\.lse J:erein aDd demonstra::ed through the exhibits attached 

thereto, 

6. Spec~=ically Re~ee Coppoc~ was invclved in commun~ca-

t:tons f inc:t:ding telephone conferences with EPA officials i:1­

volved in this case, a.t1d I aIr, informed ar..d believe and therefore 

s~ate that she received a copy of Hydro Solutior:s, Inc. "Response 

::'0 United Sta::.es Environnental Protection Agency Expedited 

Information Request for Fu~ton Fuel Crcde O~l Re:ease lnte Fred 

a:~d George Creek, ':'ocle County, Montana! dated October 3: 2007. 

That Response sets forth facts pertai~ing to allegations ~ow set 

fo~th in the A~uinist~ative Complain~ in ~his case apd is at ­

tached to this Affidavit raarked Exhibit: :'0. I do not har:d::"e any 

I, ~egal matters fer Fulton Fuel Cc~pany. I believed teat Re~ee, 
Coppock t~ansmitted Exhibit 10 to the E?A and handling all 

17 II 
was 

legal mutters arising out of the EPA's 'ir.vestigation ~d Adrninis­
18 

trat:ive Complaint and wou':d file any legal papers req'..lired and 
19 

pa:!'ticipate in any r:eari:1gs to be held herein. I believed s'Jc:: 
'I 
I. facts to be true u::1ti: r was advised on December 21, 2009 by 

2.: 
Douglas C. Allee that Renee Coppock had not appeared i~ this 

22 
:natte.:::: .at which t:'..:ne I requested and authorized Mr. AIle::: to 

23 
:1 appear and represent F'..ll'con Fuel Company in chis matter. 

24 ;
L 

http:Sta::.es


1 Subsc~ibed and 
2C::'O. 

sworn ::'0 bef:;.re rr.e ~h::s 
t;b.

day of March, 

2 

3 

4 (SEA:'; , 
5 

" 

G 

7 
I 
I 

CERTIFICATE OF SERVICE 

I hereby certify that on the 5th day of Marchi 2010, I 
mailed a true and correct copy of the foregoing dOCUR,ent, postage 
prepaid! to t~e following: 

Marc D. t.;tei::e:r 
Enforcement A~torney 
l595 Wynkoop Street 
Denver, CO 80202-1129 

?ina Artemis 
;:.egion~l Hearing C::"erk 
uS Environmental :?rotec'C.ion Agency, Region 8 
1595 Wynkoop Street 
D,enver, CO 80202-1129 
Pax: (303) -312-6859 

" 

II 
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JURfSD1CnONAL DETER:.\1INATION 
U,S, .o\r:ny Corps of Enginecrs 

(i Ii '<, l~ <{ D('s"/' ;c i" ,11(fV T/j/l/ 4 

FtLE "ltJMBER, Z~J? t 90 737 
PROJECT LOCATION INFORM:ATlON; 

SHU/!' /ll 7 ' 


C()umy- /.'7,.(.., 

Center coofrlbatc& of site (l6ntude!lcngittIde): 

Ap;m.iXlm~te £:z!' 01' at;!.! :?aF.:ej) reviewed, :ncl'Jdilig uplilrds: 

Name "f nearest walcrway: .&",(~"~ ... ".1 t; ... , ...~ (t.~,{ 


N{llneofw~tmhed: Pllfl< i?J vf_r(' (/ 


JURISDICT(ONA.L DETER."fINA nON 
Completed: Desktop delenrinatioo g Date· 

Silt vim(~) 0 Date(t,' 

Jl.lrisdlctionai mterminlllHhl (JD); 

~	Pr.:::iminury 1D· 3as«l on avaihlb!e \IJ:Ur-;nanOil, 0:!rwre 3i1ptar w!xt (or) 0 Ihtu f'{Jpear(O bt no "Wti~ (lfthe 

Ur.!ted State;;" and/Of "nuv~gable wak.'"S cfthe Ur.lted State," on the p;-ojccl site. A pre!imi:lllfy!D 'S 001 appeJlable 

~Refelenc;; 33 CfR?ari 13l), 


o 	Apprcved 10 - A~ approved 10 \3 3n appealable llCl'Cn {Reference 33 CFR par! }31}. 

Check aU that. apply: 


o TIltH 'IN "!lavi~hle watus ot the lJniteC State:." :)1.$ defined by 33 CFR .!art 329 .a."1C associaU% Z'Jidance) w;!hir. 
1M rtvlcwed area, Appro.>;;nlltt siZe 0;~4riSilictIQf.41 area: 

o '(Iun.! imt ·'WlllefS d the Unitt::; Slates" It!!; defmed by 31 eFR part 328 and ass{)(m,;e6 gdda:nce) with;" .,,~ 

•• ;t~w"~ ;t,~,., \pPw.\imalr: lize .,.f ,. ";"·EC'.iI),l~\ ·d~:\. 


o There are "isolated IltJij'IUNigabk. illlriHfOll' wal.ers c; wet:W'ld~" witi"Jn the r:viewed ;;.res.. o De~i$iol] Hipp>:::ted by SWANCClMigratory BIro Rule InfOfm~tion Shett 0r De:en:.inlt!lon 0: >;0 
JUJ'":s<).je!Wf,. 

nASIS OF JCruSDlCTiONAL DETERMI!'iATION; 
A. 	 Waters def:ned under 33 eFR part 32') liS "navigable ",atet:'S qf thi:" United States":o The prc-'ience of Wajef~ Ihat arc subJect:o:h ebb flllO How cif the :ide l\Jldlor.a.--e p.~!;ntiy '..,ed, or r,a"t been uitd in 


the pasL or may be sum:pu\)il: fer use 1Q tm:1spau int.:~~ Of f<m>.ign COtrJt:en:e, 


n.. 	 Wnters defined under 33 CFR part 328.3{a) as "watl:!f! of the United StattS")o 	(I; Thc p~.:sencc of wate:s, ",t;leh are current:y uud, or were used ir. !he pa1l. or may be: ru~cep;ible ttl use in 

:~tel'S(a:e or foreign :cmmC!"Cll, i:lc!uding all wru:e::s which are wb,ect to :ne ebb and i':Jw or the lice. 


o (2) Tie pr~sence of intema:c wateTS inclvding i:lIerstate wetla!1:'u ' o 	(3) Ten: pre,;cnc(" of ot.'Jer .....7.tns suc~ as: intrastate lakes. rivers, t.t"ltln'lS (including lnterwi((ep[ streams), mudflaa, 

1andf1:m, Wet:M:dtL slovghs. pr:irie polho!e •. wet meadows, pillyt lakes, or natura! ponds, the '.\5:. degradation or 

destmcrio:1 of wIlt::! CQuid affect imel"5U1t; commerce in:;uding ary sucll waters (cheek all (hal II??:)'):
o (il whh:h :t..~ or could Ix UJed by imersrate Dr f:nelgn t:av:;lers ror rCcftMional or mher Pl::,?Cii¢S. o :m frem wh::h tish o' shellr:sr lite 0, could be taken ar.d s:Jld in imersto.te Of foreign t.,'ur:lmtr<::c, o (iii) wru:h nrc or co'Jld be used ror indl,lstno.j fAll"fIDSCS DY inc:lS:ries in mteriLUle com~rce. 

o ,4} lm;x;.mdmeols of waters OlP.e;wise de:'hcd as WiEc-rs of the t:S . 

.g;L :S) TIK- pres,:n:;c of ~ dOll,ary W J watt;' lamifbi b (I) - (4) ahove,
o (6:- '!he prel'CntC of lmilcrm: SCM,o (7) 71w preSv'"T1te of we:j~nd5 adj3ccr:;1. n ct.'1er warers ofltJe US, excepl fM those wetlands MJacen; Ie vv'v:r we:iandJ. 

Ra:lonllJt for the Basis of .Jurlsdi~tiotwl Determinatron (applies wallY boxes cbedred above). Ift/w jll.riwi':;lio.'!(i! 

waler or wdl:md is IWf itself t; "11l';g!lbl~ '4au!r ofll;e UNittC SlaU's, describe conntctio'lfs) 10 the dr:rmuilream Ivrviga!li" 

,~()Il'rS. IfBtl) or 8{3! is used as !he Balis ofJllti..sdir:lil)l1., tiD(l.nli'1lf r.avigwiliry m;#or inll;r$J<I!e commerce conn.:c!i!!" 

/1 e , d:!CiiSl HI' c(mriiJlolls i'lcluding why the ,,'Qletbody L, novigoblf alld/o! iww Ihe Q(!'s/>'W.:!irm of rht' w{'l1ubcdy ((mid 

a/f«("'1 imer;;au or /oN!i$n rQnlmera"!. If B12. 4, .5 or 6) IS used as!iw !lasit ofJurisdfr;ticn. dlX'Wrtth< l.fte rationa!e used If) 

'N;V;( 1M d~!ermiJI!lli(m. 11!J(l) IS used as ~l!tJS's1/Jurisdiction. documenr ,(I(: ralioMle mi!d /v mal:{! adjaN':n.cy 


dm'm,,,mi,, f:;e" ('.-titl (J f"'lfC w-'£t Ii y£r/bt/;/-7 _iv, (1' IN!':,,!, 

(u~';0-) A- 'TV'~0 vh11 c-i-tl,-" ('\~( I~M",,-Q tJ, .'t~--- , 

-~. /41/ LK K:'v~( ~~ "-e ,,~-!-</l_b .?"~/ c / 

r(\f. l/ll:vJ~ P'-'1" if ~~14-t; /'l;J,.>f'7fr; ;?,~, 

http:adjaN':n.cy
http:imersto.te
http:4riSilictIQf.41


M::..n High WJter Mark indicated by: 
o slJr"ifey ,0 11Yai!able C:arum, 0 phy.:icaJ Il'Jltl\ings; 0 ~ege:l::i(lr. linesicba:,ges in vegetatiQIl !}7e~, 

[] We:lar:d w.ll/.,.,janes, as st>{)wn on the attach~ wetla:'!d (k;ireation rna? and/or it! a deiinea:io(', report ;repariW bY' 

Basis For Not Ass\!rting Jmisdictiorl! 
£j ~ reVltwedate3 COllsjS:S entire!" Muplamlli
iE'J Unable 10 '0)nfm;J the presence olware:s in 33 CPR put 323(&);1, 2, or 4-7). 
[lJ Heooq:r:utcn declined to approve jW1sclction VII <hI!: basis 0£33 CPR PM 3233(a){3J.
!El The Corps has made a case-spcciiic detet'lllllmticn tru\( ,,'Ie following Wawt'$ preser.t on thl.\ s:te are net WaleN 0: the 

Vnittd States: 
o 	 Waste tre:m:1enl sys;ems, incn;.dicg tre.atrr.e:l! pcnd$ 01 I~ns, pursHaI'll to 33 eFR ):",'1323,3.o 	 Arti:1c;aJiy irrigated are/U, wwcl; WO'Jld :evert to !,Ip!;md jf (.'1e irrigation ceased 
0. 	 Ani:lciallakes and pond> cr"'..ateG by ~xcevatbg a::dIor ditJcg dry ja..c \.0 c,,(lect atld 

retaio 'MIter and whlc:-: ~ used exclusively for such 17..:r;x:ses as $t(!ck wate:-:ng, irriglltia:l. se:ilillg t>asins, or 
rice growing. 

::l 	 F,rjf,~iaJ rer,c:;~ng or swimming p::>oh:;>r oJ,her smaH OTTllWemai bodic3 of wal<'f Cf!:;awd 
t.y cx;cava':bg and!;;)f ctkmg dry h11ld ro rela:.n wafer [ut prima:;!) lIe$l::!etic re3.SCZlS 	 , 

[J 	 Waler-f;I:ed d~pre$$ja:ls created in my lam incicient4- (0 COIlS:n;CUOll a¢tivi;Y and p;u. eJ(ca,ltaleC b dry lan:! "," 
L'ie P-)rpose of ot.nulling fiJ, S3;1:!, I):t !?i'vel lllile~$ and 1m!:1 the COIiStnlctkm 01 exca... ation opetJ.:ioo is 
IIbMdolled ;me the reS'J!ting body of w~ter me.e'"..s :he ce!'bition of waters oflbe L'mted Sttrtes !"{!\l:hd al33 CPR 
nS.3(1l),

C 	 Iso;1IIed, jnrrastale ~hnd w.th no nexcs:o in:er~tate commerce. o 	 r.Of convCl'Uld. cropl:u;d, as. dl':le.."'inined by the N?Jurai Rewuro;:$ Con.e;rvation SCN1CC, 5;j:lain rllli()llak 

B Nor,-:icia! drainage or \ITig:n.ion olches excav~led (lil (1)' Jand. Exp!ain n:::;male: 

Other (e~plain): 


;W~j:~nds Mil IJelHlued;uta c.~lin&ltllld ng!ht mc:1\«'.i ~nd eril~l qpl;;iJshect inlhe Corps W¢\l:w4 D:li!l.elItion M~ual (8:1 Ma:.\lAJ) !i.e., 
xcurrellc~ cl h:rdmp'l;t:;:; ~ez~ta,tion, hydric "oil$ aod wetlMd byd:clog-f). 

"Tht 1= 'Ljja~~(' mums oo,.r!=n&. <xm:;gJOOS, or ;:;dghburing Weilinas sepaniJte from c!:b'lt walet;; o:t:e US by ffiU,mnde dik'lS ()f 
Part;=. MIura) r.v~r berm$, ~ch OOMS, ilt.d th~ like llJe lIJsq wljaoer.t 



In the Matter of Fulton Fuel Company 
CWA App. 10-(03) 
Complainant's Response Brief 

Exhibit N 



• 
flo.ving. str':amat rlie "l'p1'C'Xinllltc southel" end ofthe planned 

excllvation area. The ground disturbance (center was caused by the excavation (lfthe 
fiberglass pipe in order to seat qff the ends to j'Jl'0Vent further :eleare. 

Photo taken: June 17,2004 



View to stream at ii;;;;pj;:;cl;;;;;;;; mroi"wint 0 llieplatmed 
excavation area. Crude "staining' is also visible along the bank immediately above 

(fur right and bottom left of photo). 
Photo taken: June 17~ 2004 



flOWlll, stream at the north 
padding in place as countermeasure to the crude release. Crude 'staining' is also visible along the 


bank immediately above the water line. 

Photo taken: June 17,2004 




east area. N',tethe 

'padding in place (far left ofphoto) as countermeasure to th¢ crude retease. Crude "staining' is 
also visible along the bank immediately above the water Une. 

Photo taken: June 17, 2004 



flo,vin! stream at ilie no>1ll P;~~;;::;~
padding in place as oo'tmtermeasure to the crode release. Crude ~ 

bank immediately-above the water line. 
Photo taken: June 17, 2004 



\ 
flo'win,gstream to west of the planned excavation area. Note some residual 

evidence of the crude release along the banks just below the grass line. 
Photo mken: June l7, 2004 



to- ofthe stre;un to the north ofthe planned area. some 
residual evidence of the crude release on tlw surface along tbe banks just below the grass line. 

Photo taken: ltme 17. 2004 



the stream 
banks is where the fiberglass pipeline was and capped on either end to prevent any 

additional release from residual crude in the lines. 
Photo taken: December 10, 2004 



to east banks, . This photo was taleen on 
end of the expected area of excavation. Note some residual evidence of the crude release on the 


sunace along the banks just above the snow. 

Photo taken: December 10, 2004 


HydroSnfutirms [W 



• 

and on the extreme 
north end of the area that was selected to be excavated. Note wme residual evidence of the crude 


re-lease on the surface along the ba:nks just above the snow. 

Photo taken: Dec-ember 10, 2004 




pre-veg"rati"n state foll"wirtg 
theeas1: baJilk stream were placed in March 2005, 

Photo taken: March i 5, 2005 


/fy,iraSa{lltim,/s fife 



" 

showing the pr'o-veg,""'tion state r~QnstructiOll. Sandbags on 
bank o"the stream were placed in l<larcb 2005 

Photo taken: March IS, 2005 



CUlvert on 
banks (north and south) is beginning to fill in topsoils were replaced after the excavation 


and bank reconstruction. Also note the stream cuts beginning to develop. 

Photo taken: May 4, 2006 




beginning to fiU in Where~~~;~~were replaced after the excavation and bank reconstructioo" 
Photo taken: May 4, 20% 



east ,bowing remediation "",,,,iUst cost 
in on the north bank after the excavation and bank reconstruction. 

Photo taken: May 4, 2006 



-
iotrth"ast ;:~~fti~~:~ show;,,'g remaining residual crude in :remedia:::~"' 

Photo taken: May 4, 2006 
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Montana Department of 

ENVIRONMENTAL 
P.O. Box 200901 • Helenfi, MT 59620·0901 • (40'6) 444-2544 

CERTIFIED MAlL· RETl'R.'l RECEll'T REQUESTED 

.. ,.'-­
... n "Apnl 20, 2004 

Mark Resia 
Fulton Fuel Company 
127 Main Stree: 
Shelby, MT 59474 

Re: 	 Notice (if Violation Letter for the Fulton Crude Oil Release into Fred and George 
Creek, Toole CouDlY, Montana (CVID #7972) 

Deaf Mr. Hesla: 

The Montana Department of Environrnental Quality (DEQ) Enforcement Division was notified 
on March 3,2004 afthe release Qfapproximatdy 6 or more barrels of crude'oil into Fred a.'1d 
George Creek located in Township 37:-1, Ra!1ge 2E, southvv'est qua.""ter of Sec 'jon 14, which was 
Gls;:overoo on February 29, 2004. The spill is located on the property of Brian Rarzbwg. This 
site was referred to (rye DEQ Remediation Division. Groundwater Remediation Program on April 
12,2004. 

Cmde oil was released from Ii Fulton Fuel Corepany (FFC) 2-inch flow hne directly above Fred 
and Gcoxge Creek. Approximate!y one mile oftata] stream length has been impacted with e:fuer 
frt-'e product Or sheen. The creek is spring fed, and flows year rQund nea: t.hvource, TIle creek 
dQ'::; go dry further do\V!l the drainage. Absorbent booms and pads were placed at various 
locations along the creek to intercept crude, filter creek water, and prevent contamination from 
migrntbg fUrther downstream. A siphon dam was installed, which may have been of limited 
effec:iveness due to inappoopriate construction. Two vacuum trucks were o!'Ought in to flush and 
capt'Jrc free product. MI. Larry A!heim ofDEQ coEected soil and water samples, which indicated 
surface water contamination as high as 315 parts per rrrillion'(p~m) extractab;e petroleum 
hydrocarbons (EPH) in Sample #4, and sojI (sediments?) contaniination as high as 15,400 ppm 
£PH in Sll?nple #2. Volatile petro!eum hydrQcarbo:1S (¥PH) analysiS ofweter sampl.e #5 fO:lJld 

C9-Cl0 A.r:nnatics at 282 ppb wruch exceeds DEQ's Risk-Based Sc::ee:ning Level (RBSL) of 50 
ppb ;01' this fra::::lo!}, VPH analysis of Soil Sample #2 f01.::nd benzene at 1.6 ppr:co, '.vi:ich exceeds 
,he RBSL 0.05 ppm for smface soil. 

It i:; it v101abon of the MO;ltana Water Quality Act (ViQA) to':fause pollution of any state waters, 
or to p1acttO!' ca::rse to be pt'(Kcd wastes where they wi:] caLOse:pollL-tio:l of ai'!y ,state wa:cr.)_ 
Scctto:; 75~5~605{l)(a), ~fCA. Tbe releasc'o: crude 0:1 at 6e above-described location 

• 

COpy 

o/LL 
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constitutes a violation o[the WQA. Because FFC 1S the owner/ope..'11tor of the flow Hne from 
which the release occurred, DEQ he.reby issues to FPC a violation letter pursuar..t to Section 75~ 
10-617(1)(.), MeA. 

At tms time, DEQ requires that FFC com;:.lete the foUQ"Ning actions: 

1. 	 Collect surface weter sa7nples and collocated sediment sampies. These samples 
should be analyzed for EPH Screen and VPH. If the EPH screen produces a Total 
Extractable Hydrocarbon (TEH) value of 300 ppb or greater i'1 water, or 50 ppm or 
greater in sediments. then EPH fractionation must be run, ar:d the sa:mple must also 
be analyzed for polynuclear a:-omatic hydrocarbons (PARs) by EPA Method 8270, 
Sediment samp!es must also be znalyzed for ~otal organic carbon. All sediment 
sample results need to be reported on a d.ry-weight ba.sis (the laboratory will need :0 
be instructed to do this). Please be aware tr.at samples to be submitted fOT VPH must 
not be composited in tl:e field. Samples must rep:-esent worst-case conditions in the 
stream bed and baek at several points along the contaminated portion of the stea:m, 
and at least one set ofsa:n:ples must be coJ:.ected from downs;ream of the area where 
work has occurred to document clean dowr:stream conditions. Also, collect 
"background" sediment/soil ar.d ........'Ster samples upstream OfL1.e release, because 
natural sedi:nent samples and some stream water can contain la:ge 3:r.1ounts of 
organic matter thar may be reflected in the EPH screen. These sampling results wi!l 
serve a$ a "baseline" for comparison to later sample results. 

2. 	 Compare results ofsurface water sampling to WQB~7 Numeric Water Quality 
Standards, selecting the most conservative of the Aquatic Life Standards or :he 
Human Health Standards. 

3. 	 Coop3re the results of soil sampling to appropriate RBSLs. 

4. 	 Compare the results of sediment sarr.pling to \Vashington State Departme:1t of 
Ecology Freshwater Sediment Quality Values. A qt:alified e:wlfonmental 
professional may also perfonD a risk assessmer.t to generate site-specific cleanup 
levels, wl:ich wot::d need to be re...iewed and approved by DEQ. 

5. 	 Determl:1e the vertical and lateral extent of contawinated 0011 an' sediment. 
Generate a map of the impacted length of the c::-eek, and document ar"'~$ of 
contamination on this map. Sample results can be documented on this map as well. 
A photographic log of .::reek conditior.s must be t~aintained. 

6. 	 It may be possible to remove areas of ste.i~ed soi; a."ld sedir:.ent by careful cIgging 
with hand-tools, especially if the creek goes dry dLLring same ?ortion/s of the year. If 
remedial excavation is employed for c~eaning up soil con'.:aminatioc, confirm.ation 
sarr..pJes must be coEected from the excavated areas, At least one composite 
confirmation sample m:.lst be collected for every 25' x 25' ofsurface area in the 
excavatiO::l. Profess:ona! judgment Day dictate the collectio:I of additional sam?les. 
Tttcse samples :rr.ust be analyzed for EPH screen and VPH, Ifthe EPH screen 
produces a TEE value of 50 ppm or greater, then EPH fractionadon must be nm, a::td 
t:'1e sat::!pie must also be analyzed for PARs by EPA Method 8270. At other sites 
where petro;e:.tm products have impac~ed surface water ar::.d streambeds 3::1d banks, 

http:petro;e:.tm
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DEQ has required the generation ofa Site-Specific Risk Assessment that addresses 
threats to both human and ecological receptors. Howe:ver, ifFFC can clean up the 
crude in the creek to "non-detect" or backgro1.U1d levels, the drafting of a Site-Specifc 
Risk Assessment may not be necessary. 

7. 	 FFC may propose alternative remediation strategies, which must be reviewed and 
approved by DEQ. 

8. 	 Properly manage all excavated contaminated soil. If the volume of the petroleum­
contaminated soil exceeds 1600 cubic yards, then the soil must be transported to, and 
managed at, an existing.licensed landfann or a licensed Class II landfill. If the 
volume of contaminated soil does not exceed 1600 cubic yards, then it may be 
managed at a one-time landfann registered with DEQ's Waste Management Section 
or a licensed Class IT landfill. Please let me know ifyou wouJd like a copy of­
DEQ's "Guidelines/or Registered Landfanning a/Hydrocarbon Contaminated 
Soils. "If you have any questions please contact George Scriba ofDEQ's Permitting 
and Compliance Division, Waste Management Section at (406) 444-1434. If 
contaminated soil needs to be stockpiled, it should be placed on plastic sheeting and 
bermed to prevent nmoff. 

9. 	 DEQ is not requiring the installation of groundwater monitoring wells at this time. 
However, ifit is detennined that crude has migrated into subsurface soil, DEQ may 
require the installation of an appropriate number of monitoring wells to determine 
whether or not gro1.U1dwater has been impacted. There may be perched or shallow 
groundwater in the area of the creek. Monitoring wells must be surveyed for location 
and elevation by a licensed surveyor, and tied to an established USGS datum. 

10. 	 Conduct a survey ofpotential receptors within one-half mile downgradient of the site 
and collect water samples, if appropriate, from these receptor points. 

11. 	 If the siphon dam is not functioning properly, it must be reconstructed or fixed. 
Booms and absorbent pads must be placed to capture contamination until DEQ 
determines that these can be r.emoved. Booms, pads, and dams must be monitored at 
least weekly to ensure that they are functioning appropriately. Replace booms and 
pads as necessary. Surface water samples must be collected at l&st once a month to 
document whether or not contamination is moving downstream. 

12. 	 FFC must work with the property owner regarding issues such as fencing of the 
contaminated area to keep out cattle, ensuring that the property owner's cattle have 
access to adequate water supplies, and other issues that may arise. 

13. 	 FFC must ensure that all ne~essary permits are secured prior to conducting work in 
the streambed or on the stream banks. FFC should contact the local Conservation 
District for a 310 pennit prior to conducting excavation activities in the creek. FCC 
should contact the DEQ's Permitting and Compliance Division, Water Protection 
Bureau to obtain a 318 pennit if a short-tenn activity may cause unavoidable short­
tenn violations of state water quality standards. IfFred and George Creek flows into 
navigable waters, FCC may need to obtain a 404 pennit of the Anny Corp of 
Engineers. 
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! 4. 	 FFC must submit information detailing the following information about Fred and 
George Creek: human uses of the creek, habitat types adjacent to the creek, animal 
uses of the creek, endangered and/or threatened spe¢ies that may use the creek as 
habitat, flow d:arac:eristics of 6e creek (average flow volumes during dlffe:ent 
times of tile yeao), eventual discharge point of the creek, and any other pertinent 
bfonnation. 

15. 	 Submit a report to DEQ that contains a description of the release and the i."ltial 
remedial response actions conducted at Lie site, all analytical results, .!i map of the 
site, a."1.d photographs taken of the site, end a discussion of data quality. If soil 
samples have been collected.. the locations of these should be indicated on a map. If 
an excavation has occurred, the bOtmdaries of the excavation should be indicated 0:1 a 
map and the confnmation sample locations sho·J!d be indicated. as well. Any nearby 
:-eceptors should also be indicated on the site map, Finally, the report should include 
any recommendations for future remedial actions. 

FPC must send written ootificatior. to DEQ within !VIO weeks ofreceipt of this certified letter 
stating j!s cornr::utn:ent to conduct the actions outlined in items 1 though 15 (sbove). A work plan 
and tentative schedule of implementation t.1)st addresses items 1 though 15 (above) must 
accompany the letter of commitment. The work plan ,should inch.:.de all relevant standard 
operating procedures (SOPs), or reference theSe ifDEQ has a copy the SOPs on file. 

IfFFC fails to comply with the requirements of this violation letter. DEQ is required by Section 
75"5-617(2), MeA, to issue an administrative order or COID..merlce a civil action requiring 
comp:iance, whtch may include the assessment ofpenahies of up to $25.000.00 per day of 
viohrion. 1n addinov> a civil action rr.ay resc}t in the assessment ofDEQ's costs. 

Please contact :rle at (406) 841-5062 or JalveY@...state.mt.usifyouhaveanyque..lltionsconcerning 
the requirements of this letter. 

Sincerely, 

I 

~e:;· 
Groundwater Remediation Program 
Remediation Division 

(:c: 	 Jane lundahl, DEQ Legall.Jc.it 
Chad ~;\nderson, DEQ Enforcement Divislon 
Tooll! Count'j Sanitarian, 226 '1'\ Street SQuth, Shelby, l'rIT 59474 
Sarah Sbepherd, Toole Co:mry Conservation District, 1125 Oilfield AVCD'..le, Shelby, MT 
59474 

Brian Ratzbutg, He 51 Box 269, Galata, MT 59474 


http:Legall.Jc.it
mailto:JalveY@...state.mt.usifyouhaveanyque
http:25.000.00
http:inch.:.de
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tJmTlIDSTATES 
ENVmONMENrALPJWTECI'ION AGENCY 

, REGIONS 
Docket~o.: CWA-{)8-2Ul}9-OfJ20 

, :c! THE )LA,'ITER OF j 
) 

COMPLAr>"T Mll 
CONSENT AGREEMENT 

MeR, LLC 
Shelby, Monla;:J;! 

) 
) 
) 

(prooeeding to Assess Class IT 
Civil Penalty Under SectiO!1 311 

) oft'l-je Clean Water Aot) 
) 

.........~........ __£R",,,sp"''''"n'''de''p,,L~_~____ ) 

The United States Environmental Protection Agency, Region 8 (EPA or 

Complain..'l.nt), and MeR, LLC (Respondeat) by its undersigned representatives, 

oe:reby consent and agree as follows: 

1. 1:rJs Complaint and Consent Agreement (eCA) IS iss',;ed to Responcient for 


violating section 3J1G)(S)of1lw Clean Water A<n(CWA or the Acl), 33-U,S,C, § 1321G)(5), 


and the implementmg regulations at 40 C.F.R. part 112, 


2. TIle undersigned EPA, Region 8 officials have been properly delegated the authority to issue 


tIus CCA under the authority vested in Lice Administrator ofEPA by section :3 i 1(b)(6){B)(ii) of the 


Act, 33 U.S.C § 1321 (b)(6){B)(il) :0 bring a.:l aGtion for ~jY'11 e.drninb"trative .:xmaities agai."lst a 


respondent who has violated, or is 1';'). violation of, a ,:;eqilirement or prohibition of the CW A or its 


implcme:t.t:ng regulations, 


3, Tnj", proceeding is governed by the COIlSoUdat~d Ruies of Practice Goveming the' 


Adminlstrative AssessTncnt QfCivil Penalties, Issuance of Compliance or Corrective,Action 




IN THE Mil ITER OF MeR, LLC 
Combined Complaint end Consent Ag:ee:nent 

part that "8.:l)' owner, opera.~or, or person in charge of any vesse~ onshore facility or offshore facllity 

(ii) who fails or refuses to comply lNith any regulation issued under subsection G) of this section to 

which fuat owner, operator, or person in charge is subject. may be assessed a class I or C:ass J cl'.-:l 

penalt'j by ... the Administrator,'" 

15, The facilities did not have written SPCC plruls nor did ille, have ad_ spec 

i:r:r;plemeotation and ooutai.nment measures to prevent unauthorized discharges of oU to waters of 

ti'1e United Slates. 

15. Rcspor.dcnt tailed to prepare and implement written spec pla.'i$ in accordance with the 

regulations at 40 C.F.R. §§ 112.7, 1i2.9 and 112.1 0 as required by 40 C.F.R. § 112.3. 

17. P.espondent's failt.tre to prepare and implement vmtten spec plans in accor<ia.'1ce with the 

,eguJations at 40 C,F,K §§ 112,7, 1123 awl : 12.10 from September I, 2004, th.--ough the date of 

:hI, CCA for its facilities, con$1ltute' 'liola'Jons of40 C..F.R. § E2.3 ..'ld sections 311(b)(6)(A), 

33 USL § 1321(b)(6)(A), awl 311G)(1)(C), 33 U,S.c. § 132!GX1)(C), ofthe Act, 

1S~ As alleged in the preceding Paragraphs, and pun;um:t to section 311(b)(6)(B)(ii) of the Act, 

3,,'sr'''-]/b)'6'(ll)(''\_ '-' ,. "_.:::; \' \; ~. f ana"ACFR§194'>~'A~"A'1'1,1 _ , , , ~_... ,.........,j:A'o.;;en:"I''''••s "1 rena·Ities
..... L • H1L<"1e vor CIV1 . 

C. COMPLIANCE SCHEDULE, 


] . Respondent agrees to prepare ~nd ~plement written spec plans for all facilities listed in 


Attachment 1 to bring them into compliance t\~th applicable require..--nents of 40 C.,f.R part J ~ 2 and 


sect:cm 3~ I o.:the Ac~, 33 U.S.C. § 1321, by no iater than August 31, 10j 0, 


1. Respondent agrees to prepare and submit an interim report to EPA documenting the 

compliance measures completed by July 31, 2009, A secDr.d interim repOrt wiH be subrrritted to 

5 



lNTHEMATIERQFMCR,UC 
Combined ComplaW lll:\d Consent Ag:eemen' 

incide:::t, a:!y n:story of prior viobtiorl.s, the nature, exte:.-:t, and degree: ofsuccess: of tm:'J efforts of the 

violator;o rr:.:inimize -or mitigate ~ effects of the dlscharge, the economic impact ufthe penalty-on 

the violatof, and any other matters as justice may require. 

4, Respo:1dent Cor"sents to the issU1U::.ce of a final Greer and consents for the pu.>poses of 

svnlernent to the payment of the civil penaJty of fifty thousand dollars ($50,000) in the mann~r 

describee below; 

a. Payment 15 due within thirty (30) calendar days from the date written on the 

Final Consent Order, lss'.:cd b;r the Regional JUdicia! Officer. tbal adoptS this CCA If the due date 

falls on a week'.::nd or legal federal holiday, !hen the due date becomes the next business day. The 

date the payment is made is considered to be the date processed by the Bank described below, 

Payme..,ts recdved by 11:00 AM, BDT are processed on t..'1e same day, thoso re<:cived after 

: 1 :ca AM are processed or. the nex1 business day, 

D, TIle payment in paragraph D.2, S'Jprn, shaH he maCe by remitting a cashier's or 

certified check, including the name and docket number of this case, referencing "Oil SpiV Uabihty 

Trust FU!"lc-311," for the amount, payable to the "Environmentru FrQtectl(iU Agency,H to: 

CHECK PA YME)\'TS: 

US Emrironroerrtal Protection Agency 

Fines and Penalties 

Cincinnati Finance Center 

PO Box 979077 

Sc Louis, MO .63197~9000 
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L 

IN THE MAITER OF MCR, LLC 
Combined Complaint and Consent Agreement 

ON LI?<E PAYMEl\"r, 

WWW.PAYOOV 

Enter sfc 1.1 in the search field, Open furm and oor:.p.lete required fi.e.!&:, 

A copy of the ohe-ck, or wire ";rU..'1Sfet, shall be sent simultaneously to: 

Jane Nakad (8ENF-UFO) 
D,S. EPA Region 8 
Tecl'..niv.J Enforcement Program 
1595 Wy-ukoop St. 
Denver, CO 80202-1129 

and 

Tina Ar'"tenrls 
RegiDnal Hearing Clerk (SRC) 
U.S,"EPA Region 8 
1595 Wynkoop 
Denver, CO 80202-1129 

c, Payment ofthe pe"'....alty in this ma.-mC::'" does not relieve Respontien~ of its obhg.'dons 

to comply W1L1 the reqJirements of the Act and the implementing :regulations, Payment of the 

penalty in ::01::. manner sbaH oonstitu;.e oonsent by Respondent to the assessment of the proposed , 

penulty and a \Y"aiver of Respondent's right tv a hearing on this mat'£!', 

E. 	 TE~1SANDCONDnITONS 

Fllilurc by Respoc::ient to comp:y "vitl) any of the -rerm.5 of this CCA shalr 

coruti:t.lte it breach offue CCA and::nay result in refe!11l1 of the ma."ter to the Depa.rtner,t of Ju.:.4.ice 

for cntbro:::mcnt of this agreement and for such othe:r" relief as may be appropriate. 

2. Nothi:r.g in this CCA ahall be construed as a waiver by !he EPA or any oth.er fedef"'.J 

entity ofits llUthO'rity to seek costs or any 'appropriate p~Jlclty associated willi any collection action 

WWW.PAYOOV


IN l1{E MATIER OF MCR, LLC 
Combined Complaint and. Consent AgrecmerH 

6, &ch party shall bear its own costs and attorneys fees in connection with aU issues 

associated \\ith this CCA. 

Date: ,I '
, 

UNITED STATES 
ENVlRONMENTAL PROTECTION AG.ENCY 
REGION 8, Office of Enfcrrcement, Compliance 
and Environmental Justi(:e,. Complainant. 

!, &(l / - ~ . 
B-::lrl.ie A. Sierra, Acfu.g Assistant Regional A.±ni.:1isttruof 
Office ofEnforcement, Compliance. a"ld 
Enyjr.)p.ment?l Ju.:."""'ticv 

/1 
/1/ /<\.. . 

Itt'1 f/ '------ ­
~-~-~-.....~==----­
Mare Weiner~ Enfo:ternen: Attor.,ey 
0$. EPA, Region g 
99918" Street, Suite 300 (8ENF-L) 
Dewer, CO 80202-2'166 
Tel (303) 312-6913 

11 


http:B-::lrl.ie


In the Matter of: MCR, LLC 
Docket No. CWA-08-2009-0020 

Attachment 1 

SPCC Containment Schedule 



"B" Sand 

Station 

14k1 

Toole 
Toole 
Toole 

Toole 

Toole 

Toole 

Toole 

Toole 

Me LC 
SPCC 

Previous Containment 

NfA 

Fullon 

Fullon 



IVIV- LLv 

spec Conta ant Schedule 

Previous Containment 

A 13-5 Toole 

444 Toole 

4·9 Toole 

22-8 Toole 

43-8 Toole 

Toole 

41-8 & 42-8 Toole 

Fulton 

4B Toole 

Fullon 

I 
Toole 

Oct-09 

Fulton 

Fulton 

14)(-29 

Fulton 
Ocl-09 

';/.,,-: ',,: -,,~, "'," ',,(,1',;8'. i"i" • -q" _::;:,j",:,,,. ~,;-~,-



----------------------------------

0,"""",,' 
f'r{!YIOUS 

Fulton 

Fu!h:m 
liberty FrOOVIC)ng 

Fulton 

FuRon 
UlJerty Prod\lcing 

Fullon 

Fulton 

liberty producing 

Me- LC 

spec Contait. ..mt S"c"-h~e"'d"'u":le~>-,,.,-C---,,---}r--C-r­ 1-4"."_"';" _,_,,0­ _:1.' 

Containment 

Add Containment ~ 
Shnred BaU<!TY ~ 
Comploo FaciJily 

latay 
eXishny 

Oct-OS 

fl~t1lfl 
'9 Add Cootuil1flH:.'nt jtm-10 1 1_ 
- t I 

L!l)Grty 
Ful!on 

!'iDduc!ng' 

Add Contllllf)(l1erd· ;. 



Ml:.... LLt; 

_~___ spec Conta :nt Schedule 
-­ 1 i 1",&:, __ , ---c----

Uberty 

Previous 

Flllton 

Fullon 
Producing 

Contairunent 

Oct~09 

.',' :" 



Previous 

FultonIBingham Schafer 42-14A Producing 

Fulton 

FuHon 

Breck 

Plan 3 

Pondera 

~,;("" 

Containment 

be built for fhe Schafer 
Unit al Schafer 86 and I W,,, 

add required begins 
41112010 

Work 
begins 

Me LC 



B 
-~ 

~~-I 
Previous 

County' Owner 

ML.I" '.i..t.. 

Contarnmont 

I---+- +-1 ~~ "~~ +- ~-f ~~--t-I--I 

,,-.' :tL .;' ." j'"t-- '. -",.' c>:"if; .'~:'-: "iJ " .., 



In the Matter of Fulton Fuel Company 
CWA App. 10-(03) 
Complainant's Response Brief 

Exhibit Q 
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Douglas C. Allen 
At::orney at: Law 
153 Main S~reet 
P,O, Box 873 
Shelby, MT 59474 
Telephone: (406) 424-8020 
Facsimile: (406) 434-5522 

uNITED STATES ~vIRONMENTAL PROTECTION AGENCY 
REGION 8 

IN THE MATTER 0 F : * * Docket No, CWA-08-2009-o006 
FULTON FUEL CO:t-lPAl'lY * 127 !>lain Street * RESPONDENT'S MOT~ON TO SET ASIDB_ 
Shelby, MT 5947< * DEFA~T AND TO SET ~~ING ON 

* THE MER!TS 

11 INTRODUCTION 

12 The Environmental Protection Agency (EPA) has made a Motion 

13 for Default Judgment and Order agai~st Respondent Fulton Fuel 

14 Corr.pahY assessing a fine of $32,500.00. 

In response Fulton Fuel Company fLIed its Response to Order 

to Supplemer:t: the Record and to show Cause on Janus-ry 4f 2010 
17 

together with evidence in exhibits attached. 
18 

::.9 Respo:1.dent hereby files its Motion to Set Aside any Default 

that may have been heretofore executed and requests this matter 

21 be set for hearing on the merits. 1n support Respondent is filing 

22 herewith an Answer of Fulton Fuel Corr,pany and Request for Hear­

23 ing, and an Affidavit of the President of Ft.<.ltoI1 Fuel company, 

24 William M-. Fulton Jr. 

26 ~EMQRANDUM IN SUPPORT OF THE MOTION 

27 Ar_ Order of Default may not yet have been eutered in this 

28 case. If not Respondent requests that its Answer be filed, If 

Default is deemed already to be entered, Respondent requests that 

http:32,500.00


1 Company which buried the flow:'ine i::: rock several feet below 

2 ground, and that the spill was as to Fulton Fuel Company, an 

3 ~~avoidable accident are def~lses recognized by the Act. See 33 

4 3SC 11321 (f). 

3. Ar.y Q..Sl:fa'J.lt against Respondent should, be set; asiq.e on 

6 grou;;),ds of excusable neglect. 


7 	 U. Fulto~ Fuel Company hired counsel, other than its present
counsel and reasonably believed such hired counsel was 
~eeting EPA claims and complaints. 

9 	 The record now before the Regional Judicial Officer in this 

10 case 	deF.lonstraces: 

11 
1) F'..:.l ton Fuel Compar.y promptly. discovered a small 6 to ::-0 

12 barrel oil spill a~d in~ediately cOITme~ced, sustaiLed and 
paid for remediation, testing and res'.:.oraticn of all s-;J.vi­

13 ronme~t effects of that spillL 

14 2) That Atto~ey Renee Coppock of 'the crowley Fleck law firm 
of Billings, Mo~tana, was retained by FUlton Fuel com~any :0 

lS handle all legal matters ~ertaining to e~viro~~ental ~ssues 
with local, state ~~d federal gove~nments; 

16 
3) That attorney Coppock arranged for and monitored th~ 

17 remedial, testing and reporting activities of Hydro Solu­
tio~s Inc., corresponded with state arA federal ag~~cies, 

18 	 including the EPA and filed the Re8po~se to the ~nited 
St.ates Enviror..mental Pro't-ection Agency I which underlies this 
case, wit,h the EPA; and 

20 	 4) Fulto:l Ft:.el Company was '\.l..!:.aware tl:',.at attorney Coppock had 
not entered an appearance in this ma':ter until December 21, 
2009, See Affidavit of 'i'lilliam M. Ftllton, J::c. 

22 	 CQNCLUSION 

23 	 It is respectfully submitted that the Regional .Judicial 

24 Officer should not enter a Default Order, or should set aside any 

25 Default Order heretofore granted; and ::urther that Responde:l';: be 

26 granted a heari~g on the ~erits with an QPportunity to ~efute ~he 

27 e:r-roneous jurisdictional and factual allegations of the EPI'.,.. 

28 	 Respectf'J:11y submitt.ed this 4th day of March, 201C. 

http:submitt.ed
http:tl:',.at
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 .~Qb GU1t,,, ~ -n=: 
o~as C. Allen 

4 
 Attorney for Fulton Fuel Co. 
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8 
 CERTIFICATE OF SERVICE 

9 
 I hereby certify that on the 4th day of March, 2010, I 
mailed a trJe and correct copy of the foregoing document, postage 
prepaid, to the following~ 

11 
 Marc D. Weiner 

Enforcement Attorney 


12 
 1595 Wynkoop Street 

Denver, CO 80202-l129 


13 

Tina Artemis 


14 
 Regional Hearing Clerk 

US E!lvironmental Protect-ion Agency, Region S 

1595 WyuKOOP Street 

Denver, CO 80202-1129 


16 
 Fax! (303) -3::'2-6859 
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