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COMPLAINANT'S RESPONSE BRIEF
I Introduction
Complainant, 1.8, Envireonmmental Protection Agency (EPA or the Complainant),
through counsel, respectfully submits this response 1o the appeal brief filed by Fulton
Fuel Company (Respondent or Appellant) on May 10, 2010, This matter invelves an
Initial Decision and Order issued by Regional Judicial Officer Elyana R. Sutin (RIO} on
March 17, 2010, holding Respondent in default and liable for o penalty of $32,176.
Additionally, the RJO issued a subsequent Initial Decision and Order on April §, 2010
denying Respondent’s Motion to Set Aside Default and set Hearing on Merits.
Complainant hereby files this response pursuant to 40 CF.R. § 22.30(a)(2) of the
Consolidated Rules of Practice (Consolidated Rules) for an Order from the
Environmental Appeals Board (EAB) apholding and affirming the RIO's Imitial
Decisions and Orders. The grounds for upholding the RIO's Intisal Decisions and Orders
are as follows: (A} the Respondent was properly served under Montana State Law and the

Consolidated Rules; (B} the purported defenses are insufficient a3 a matver of law



because (1) the Respondent had a duty fo answer the complaint, (2} jurisdiction is proper
under the Clean Water Act because Fred and George Creek is a “water of the United
States” and (3) Respondent was required to establish and implement a Spill Prevention
Control and Countermeasure Plan (SPCC Plan); and (C) the determination of civil
Hability was proper.

I, Statutory and Regulatory Provisions

The Federal Water Pollution Control Act of 1972 (the CWA or the Act) provides
the foundation for this case. See 33 U.S.C. § 1251, The pumary objective of the Actis
o “restore and mainiain the chemical, physical and biological integrity of the Nation’s
waters” 33 US.C. § 12314a). Thepurposeof § 311 ofthe Act, 33 US.C § 1321, 1580
deter conduct causing spills or discharges of o1l and hazardous substances into waters
under the risdiction of the United States. See, e.g., United States v. Marathon Pipe
Line Co., 589 F.2d 1308, 1309 (7" Cir. 1978}, Section 31 {b)(1) of the Act, 33 US.C. §
1321(bX1), sets forth a congressional policy “that there should be no discharge of vil . ..
into or upon the navigable waters of the United States.”

The term “discharge” is defined as including “any spilling, leaking, pumping,
pouring, cmitting, emptying or dumping™ except as in compliance with a permi{ under §
402 of the CWA and under certain other conditions not pertinent to this case. §311&}2)
ofthe Act, 33 US.C § 1321X25 40 CFR. § 117.3. Section 311 of the Act, 33
U.S.C. § 1321{b)3), prohibits “the discharge of oil or hazardous substances (1) into or
upon the navigable waters of the United States, adjoining shorelines™ and other waters of
the United States in quantities that have been determined may be harmful to the public

health or welfare or the environment of the United States. For purposes of § 311(0)3)



and (b)}4) of the Act, 33 UL8.C. §8 1321(b)(3) and {b)(4), discharges of oil into or upon
the navigable waters of the United States which may be harmful to the public bealth or
welfare or the environment of the United States include discharges of oil that “(a) violate
applicable water quality standards or (b) cause a film or sheen upon or discoloration of
the surface or the waters or adioining shorelines or cause a sludge or emulsion to be
deposited beneath the surface of the water or upon adjoining shorelines,” 40 CFR. §

1103,

L. Deference o Agency Interpretation under Chevron and Seminele Rock

This case presents a threshold question as to what waters are covered under EPA
regulations, and in particular, how a court might interpret the regulations. Because that
question involves the interpretation of z regulation, principles of statutory construction
lay the foundation for this discussion.

A. Chevron deference to EPA’s interpretation of regulations

When a case involves an agency’s interpretation of a statufe it administers,
this court uses the two-step approach announced in Chevron, US4, Inc. v
Natural Resources Defense Council, Inc., 467 U8, 837, 842443 (1984,
See, 8. Urah Wilderness Alliance v. Dabney, 222 F.3d §19, §24 (10th Cir,
20003, Under this approach, when Congress has addressed the precise
question at issue, we give effect to the express intent of Congress. Jd.
{citing Chevron, 467 U.S. at 842-43), “If the statute is silent or
ambiguous, however, we defer to the agency’s interpretation” so long as it
is permissible. M4 (citing Chevron, 467 U.S. at 843.44),

Uriited Stares v. Hubenka, 438 F.34 1026, 1031 (10th Cir. 2006){affirming defendant’s
conviction ard applying Chewron deference 1o the Corps of Enginesr’s and EPA’s

interpretaiion of the temm “navigable waters” under the Acl.); See, Natwral Resources

Defense Counvil v. US EP.4., 542 F.3d 1235, 1250 (9th Cir. 2008},



When Congress passed the Act, it expressed broad goals but generally left it to the
EPA to promulgate regulations to achieve these goals.! As stated above, one of the
principal provisions of the Act prohibits the discharge of oil “into or upon navigable
waters of the United States.” § 311(b)(1) of the Act, 33 U.S.C. 1321(b)1). Congress’
fatlure (o further define the meaning of “waters of the United States” imaplies that
Congress delegated policy-making suthority to the agencies charged with administering
the Act, namely the EPA and the Army Corps of Engineers. San Francisco Bavkeeper v.
Cargill Salt Div., 481 F.3d 700, 704 (9% Cir. 2007); See also Chevron, supra, 467 U S.
837, 844 (holding that congressional delegation to an agency may be implicit), Chevron
deference applies “when it appears that Congress delegated authority 1o the agency
generally to make rules carrying the force of law, and that the agency interprefation
claiming deference was promulgated in the exercise of authority.” United Srates v. Meade
Corp., 533 118, 218, 226-27 (2001 y; See also. Arizong Public Service Co, v. EPA, 562
F.3d 1116 {10th Cir. 2009){"an agency is entitled 1o substantial deference when it acts
pursuant ¢ an interpretation of its own regulation.”™)

B, Seminole Rock deference to EPA’s interpretation of repnlations

“Regulations promulgated by an agency exercising its congressionally granted
rule-making authority . . . carry the force of law, Been v. O.K. Industries, fnc. 495 F.3d
1217, 1226 (10th Cir. 2007). Consequently, “[i]n addition to this deference to an
agency’s construction of statutes, we also owe deference to its construction of its own
regulations,” HRI, Ine. v. EPA4, 198 F.3d 1224, (10th Cir. 2000). When the issue invelves

an agency’s interpretation of its own regulation, as opposed to its interpretation of a

' & 361{a) of the Act, 33 U.8.C. 1361{a), explicitly authorizes the Administrator of the EPA to “prescribe
such regalations a3 are necessary o carry out his functions under this chapter.”



governing statie, some courts have determined that even greater deference is to be
accorded, Bowles v, Seminal Rock & Sand Co., 325 U.S. 410, 414 {1943); See also Auer
v. Robbins, 519 U.8, 452, 461 (1997). “Agency interpretations of their own regulations
have been afforded deference by federal reviewing courts for a very long time and are
sustained unless ‘plainly erronecus or inconsistent’ with the regulation. It is somelimes
said that this deference is even greater than that granted an agency interpretation of a
statute it is entrusted to administer™ United States v. Kanchanatak, 192 ¥ 3d 1037, 1046
{D.C. Cir. 1999)affirming conviction for false statements and upholding FEC
mnterpretation of its regulation.) “This requirement of binding deference to agency
interpretations of thelr own regulations, unless ‘plainly erroneous or inconsistent with the
regulation,” Is known as Semincle Rock deference.” Kentuckians for the Commonwealith,
Inc. v. Rivenbaugh, 317 F.3d 423, 439 {(4th Cir. 2003).

V. Procedural History

Pursuant to § 308 of the Act, 33 U.S.C. § 1318, the EPA has authority to request
information pertinent to carrying out its responsibilities under the CWA, Accordingly, on
May 15, 2006, the EPA served Respondent with a § 308 Expedited Information Request
{Information Request) regarding the status of a release of crude oil. The Information
Request notified Respondent that the EPA was also investigating the status of the facility
with regard to the regulations promulgated at 40 C.E.R. § 112 (SPCC regulations)
goveming non-transportation facilities. Pursuant to § 309 of the Act, 33 U.S.C. § 1319,
Respondent was advised that a failure to comply within thirty (30) days could result in
administrative and civil penalties of up to $32,500 per day. Despite the immediacy set

forth in the Letter, a response was not received unti] November 7, 2007, Richard L.



Beatty and Renee Coppock both served as Jegal representatives of Fulton in discussions
regarding the information request only.

On February 19, 2009, EPA filed an Administrative Complaint and Opporturaty
te Request Hearing, charging Respondent with violating § 311 of the Act, 33 US.C. §
1321, as amended by the Oil Pollution Act of 1950, Specifically, the Complaint alleged
that on or about February 29, 2004, Respondent discharged approximately ten barrels
{420 gallons} of crude ol info the Fred and George Creek {hereinafier the Ureek) and
upon adioining shorelings, In addition, the Complaint charged Respondent with vivlating
40 CF.R. § 112.3 for failure to prepare and implement an SPCC plan for the period of
February 29, 2004 through January 20035.

On February 20, 2009, EPA sent its Complaint via certified mail to William M.
Fulton, as the registered agent of Fulton Fuel Co., at 127 Main Street, Shelby, Montana
59474, Respondent refused to accept service at this address and provided an alternative
handwritten address of P.O, Box 603, Shelby, Montana 58474, (Exhibit A} On March
23, 2009, EPA again mailed the Complaint via certified mail to both the aforementioned
addresses. Once again Respondent did not accept servies, and the é@ﬁ;ﬁ{;}&ﬁig were
returned to Complainant. (Exhibit B} On May 22, 2009, the Toole County Shemiff's
Office (Sheriff) served the Complaint along with the Consolidated Rules on Respondent.
(Exhibit Cy Pursuaat to 40 C.F.R. § 22.15(a), Respondent was required to {ile an answer
within 30 days after receipt of the Complaint. Respondent failed to file an answer by
June 22, 2009, and on July 9, 2009, Complainant moved for the entry of & Default Order,
On July 19, 2009, EPA mailed the Motion for Default via certified mail to Respondent.

Once again Respondent refused to accept the certified mail and was subsequently served



by the Sheriff on August 18, 2009, (Exhibit D} An Order to Show Cause and Order to
Supplement the Record was fssued by the RIO on August 20, 2009, requesting both
partics take action by September 30, 2009, Complainant was ordered to supplement the
record with additional information on the penalty calculation, and Respondent was
ordered to show cause why it should not be held in default or be subject fo the full
amount of the proposed penalty. Complainant timely complied with the order by
submitting the Declaration of Jane Nakad, an EPA representative responsible for
calculating penalties for violations of § 311of the Act, 33 U.S.C. § 1321. Respondent
failed to comply with the Order 1o Show Cause.

The Court issued a Second Order to Supplement ‘éiﬁ Record on November 20,
2009 requesting additional information from Complainant and directing Respondent
and/or Respondent’s attorney to supplement the record no later than December 21, 2009,
Complainant complied with the Order and submitted a Supplemental Declaration of Jane
Nakad. On December 21, 2009, the last day to comply with the Court’s Order, Counsel
for the Respondent, Mr. Douglas €. Allen, filed a Nuotice of Appearance and Motion for
Additional Time to Supplement the Record and Respond to the Order to Show Cause,
On December 23, 2009, the Court granted the Motion for Additional Time, and
Respondent was ordered to address the Motion for Default and the Order to Show Cause
no later than December 30, 2009, On January 7, 2010, the Court ordered a conference
call be set for January 14, 2010 1o discuss the status of the matter and possible settiement
ppportunities. On January 29, 2010, Respondent requested an order setting an extended
deadline for a motion to be filed and an additional thirty (30) days for settlement

discussions, The Court granted Respondent’s request and ordered that, if setflement



could be reached, a consent agreement was to be filed by February 24, 2010, Inthe event
an agreement could not be reached, the Court further ordered Respondent to show cause
why a default should not be entered by March 3, 2010. Consistent with Respondent’s
untimely pleading practice, the deadline was missed. On March 4, 2010, Complainant
received the overdue Motion to Set Aside Default from a fax maching belonging to Mr,
Beatty, Respondent's prior counsel in the information request discussions, who alleges to
have no involvement in the penalty matier. (Exhibit E) Upon review of the faxed
document, Complainant discovered that it was incomplete because it did not contain a
supporting affidavit. Afier receiving the hard copy via regular mail, on March 8, 20610
{postimatked on March &, 2010), it became apparent that the Affidavit in Support was not
included because it was not signed until March 5, 2010, two days after it was due. On
March 17, 2010, RIO Sutin issued an Initial Decision and Order holding that Regpondent
was in default and liable for a total penalty of $32,176. Additionally, the RIO issued a
subsequent Initial Decision and Order on April 8, 2010 denying Respondent’s Motion to
Set Aside the Default and set a Hearing on Merits.

Y. Areument

A. Service of Process on Regpondent Was Proper When Carried Qut in
Accordance With the Laws of Montana and the Conselidated Rules

A copy of the signed original complaint, along with the Consolidated Rules, shall
be served upon respondent, a domestic corporation, by serving “an officer, partier, a
managing or general agent, or any other person authorized by appointment or by Federal
or State law to receive process™40 C.F.R. §§ 22.5(b)1)1), GD{A); See also, MoNT, CODE
ANN 25-20 RULE 4D (20103(“a vopy of the summons and complaint [must be personally

served upon] the registered agent . . . named on the records of the secretary of state), The



records of the Montana Secretary of State indicate that William M. Fulton is the
registered agent of Fulton Fuel Co.” (Exhibit F) As stated above, on February 20, 2009,
EPA sent its Complaint via certified mail to Respondent at 127 Main Street, Shelby,
Montana 39474, Respondent refused to accept service at thig address and provided an
alternative handwritten address of P.O. Box 603, Shelby, Montana 59474, (Exhibit A)
On March 23, 2009, EPA again mailed the Complaint via certified mail 1o both the
aforementioned addresses. Once again William M. Fulton, the registered agent for
Respondent, did not accept service, and the documents were returned to Complainant.
(Exhibit B} On May 22, 2009, the Administrative Complaint along with the
Consolidated Rules, were personally served on the Respondent by the local Sherridf,
(Exhibit C}
QOm February 23, 2008, a3 a precautionary meawwve, the Complaint was delivered
1o Respondent’s last known legal representative, Mr. Beatty. {Exhibit G Mr. Beatlty
acknowledged that he delivered the Complaint to Mr, Fulton and discussed the contents
therein, (Exhibit H} Notwithstanding the serious allegations contained in the Complaint,
Respondent did not file an answer (o the Complaint or request a hearing, as provided for
in the governing rules, See 40 C.F.R. 22,15 (requirements for answer).” In an effort to
avoid additional motion practice, on April 28, 2009, the undersigned attempted to contact
Mr. Beatty and Ms, Coppock by clectronic mail 1o determing if either atiorney would be

entering an appearance and/or if they could assist in communicating with Respondent.

¢ Montana Secretary of State, availahic & hups:#app. mi govicgi-

binfbesthesCertificaie cgif action=detaiidbessearch=DOS 32 H i &trany_id=basa IOJ68 232703026005 {lant
visited March 10, 2610) (Hsting Fulion Fuel Co. 25 active corporation and William M. Fulton as the
regisierad agenth

’ The Regional Judicial Officer shali “rule pn all meotions filed or made before an answer io the complaint is
filed.” 40 C PR, 22.16{t). Complainant’s metion for Default was prompted by Respondent’s failure to file
an answer to the corplaint, thus jurisdiction was proper to rule on the motion for defanit.
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{Exhibit 1) The undersigned did not receive a response (o the email communications.
Sametime after, the undersigned discussed the matter by telephone with both attorneys
and learned that neither represented the Respondent in the penalty proceeding. As noted,
Respondent failed to file an answer within thirty (30) calendar days (by June 22, 2009)
and thus was in default pursuant to 40 CF.R.§ 22.13(a).

The Consclidated Rules provide that “a party may be found to be in default: after
motion, upon failure o file a timely answer to the complaint.” 40 C.F.R. § 22.17(a).
Furthermore, “default by respondent constitutes, for purposes of the pending proceeding
only, an admission of all facts alleged in the complaint and a waiver of respondent’s right
o gontest such factual allegations.™ /d. On July 9, 2009, Complainant filed a Motion for
Default, which was mailed certified to Respondent and Mr. Beatty on July 10, 2009, Mr.
Beatty-accepted the certified mail on July 13, 2009, (Exhibit J) However, William M.
Fulton, registered agent of Fulton Fuel Co., once again refused to accept the certified
mail. On August 18, 2009, the Sheriff served Respondent with the Motion for Default.
{Exhibit I}

On August 20, 2009, an Order to Show Cause to Supplement the Record was
issued by the RYO, directing Respondent to show cause, on or before September 30,
2009, why it should not be held in default. Again, Respondent failed to reply. The Court
issued a Second Order to Show Cause to Supplement the Record on November 20, 2008,
directing Respondent and/or Respondent’s attorney to supplement the record by

December 21, 2009.*  The aforementioned Orders to Show Cause were served

* On December 21, 2009, Counsal for the Respondent, Douglas C. Allen, filed & Notice of Appearunce and
Mation for Additional Time 1o Supploment the Record and Respond 1o the Ovder to Show Cause, which the
Court granted. Respondent filed s rosponse on Janvary 4, 2010, Un Felbruary 2, 2010, the Cowrt bsusd an

i1



exclusively upon Richard L. Beanty. (Exhibit K} Those Orders to Show Cause were also
contemporaneously matled certified to Willlam M. Fulton, Respondent's registered agent,
but were retumed as unclaimed.

Respondent’s challenge to the Default Judgment is outrageous and makes no
fogical sense. As noted eafiier, Williarn M. Fulton, the registcred agent of Fulton Fuel
Co., was properly served with the Complaint, Consolidated Rules and the Motion for
Default. Despite informing the Respondent multiple times in the aforementioned
documents, Respondent tailed to file an Answer within thirty (30) calendar days and also
failed to respond to Complainant's Metion for Default. As the registered agent,
Respondent has a fiduciary .duty to aceept and respond to legal documents on behalf of
the corporation. There is no reason why Respondent should now be excused for failing to
obey the procedures of the Consolidated Rules. A failure to upheld the RIU's Initial
Decisions and Orders would improperly permit the Respondent to benefit from this
wrongful conduct and set an improper precedent among the regulated community that
ignorance and avoidance of the Consolidated Rules is acceptable. Therefore, it is
respectiully requested that the EAB hold that service was properly made in accordance
with the law and affirm the RIO's Initial Decisions and Orders.

B. The Purported Defenses are Insufficient as a Matter of Law because:

(1) The Respondent had a Duty to Answer the Complaint; (2) Yurisdiction

was Proper, {3) Respondent was Required to Prepare and Implement a
Spill Prevention Control and Countermeasure Plan,

When the presiding authority over a matter—the RIO in this case-—finds that
default bas occurred, it “shall issue a default order against the defaulting party as to any

or all parts of the proceeding wnless the record shows good cause why a default order

Order Allowing 30 Days Additdonal Time For Settlement and Order to Elther Submit Consent Agresmant
or Show Cause Why Default Order Should Not Be Filed,

i2



should not be issued.” 40 C.F.R. § 22.17{c)}{emphasis added}; See afso, MonT. CODE
ANN RULE 535 (201 0)default judgment rule). In determining good cause, the decision
maker shall consider the totality of the circumstances presented. v re Thermal Reduction
Co., 4 EAD, 128, 131 (EAB 1992); accord Jn re Rybond, Inc., 6 E.AD. 614, 616 (EAB
1996)(affirming default judgment where respondent had made conscious decision to
discontinue services of legal counsel). The factors to be considered under a totality of
circumstances are “the alleged procedural omission that prompted the default order,
considering such issues as whether a procedural requirement was indeed violated,
whether a particular procedural violation is proper grounds for a default order, and
whether there is a valid excuse or justification for not complying with the procedural
requirernent.” fnre JHNY, Ine., 12 E.AD. 372 (EAB 2005). The defaulting party must
demonstrate a strong likelthood of success on the merits by presenting evidence that there
is a strong probability, more than the mere possibility, thar litigating the defense would be

suceesstul. I re Jiffy Builders, Inc., 8 E.AD. 315, 322 (EAB 1999),

1. The Respondent had a Duty to Answer the Complaini and
Failure 10 Respond Daes Not Amount to Excusable Neglect

As set forth in the Affidavit, Respondent wishes 10 set aside the default because
“he does not handle legal matters for Fulton Fuel Company.” (Affidavit of William M,
Fulton § 6) (Exhibit L) Respondent explains that attorney Renee Coppock was hired “to
handle all legal matters pertaining to environmental issues with local, state and federal
governments arising out of the spill” and that she was expected to address “all legal
matters ardsing . . . out of the Administrative Complaint and file any legal papers required
and participate in any hearings to he held herein.” (Respondent’s Affidavit ¥4 5-6)

Respondent has alleged that it cannot be held liable for a third party’s failure to act. Such

13



statements, when made in reference 10 legal counsel, are without legal significance and
are not snfficient to set aside the default. See In re Pyramid Chemical Co., 11 EAD.
657 (EAB 2004).

The complaint in Pyramid Chemical Co., was served on the corporation by
certified mail 10 8 registered officer of the corporation. &4 Respondent had until July 18,
2003 to file an answer. 7d. The Motion for Default was served on August 18, 2003, and
the Board issued the Order to Show Cause, which was served on Oclober 16, 2003, 4,
Cn October 30, 2003, more than three months after the Answer was dug, the
Respondent’s attorney filed a notice of appeavance and its first document ~ the Motion for
Extension of Time. Id. Respondent’s motion was granted, and Respondent requested the
Board deny the Motion for Default. /d. In particular Respondent asserted that he believed
corporale counsel in the Netherlands was addressing the complaint and therefore it was
irrelevant whether an officer of the corporation had received notice of the motions. Id. In
affirming the Default, the Board pointed cut that Respondent personally received both the
Complaint and the Motion and was aware of the delinquency and could have responded
directly to the Beard. /d. Pursuant to Board precedent, an aftorney stands in the shoes of
his client, and ultimately the attorney’s failings axe the client’s responsibilities. See, e g,
Jifiy Butiders 8 EAD. at 321; See also, Linkv. Wabash RR (o, 370US. 634 n10
{15962)(a civil plaintiff may be deprived of his claim if he failed to see 1w it that his lawyer
acted with dispaich in the [defense] of his lawsuit. And if an attorney’s conduct falls
substantially below what is reasonable under the circumstances, the client's remedy 18

against the attorney in a suit for malpractice},
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As stated above. on May 22, 2009, the Sherriff personally served the Complaint
on Fulton, by serving the registered agent of the corporation. The Complaint and the
Consolidated Rules annexed thereto clearly informed Respondent of the duty o fle the
Answer, within thirty (30) calendar days (by June 22, 2009). Respondent was also
advised that a fallure w file the Answer may result in a default judgment, including a
civil penalty. Despite the numerous warnings, the Respondent did not file the Answer,
and Congplainant filed a Motion for Default Judgment. When received, the Motion for
Default put Respondent on notice a third time that the Answer was overdue and the Court
woiild issue a default judgment if no action was taken. Respondent attempts to place the
blame on prior counsel, Renee Coppock, because “he believed she was handling the
Administrative Complaint.” (Respondent’s Affidavit §6) As noted above, Ms. Cappock
has never entered an appearance in this penalty proceeding nor filed any statements i
this proceeding, In fact there is nothing in the record from Ms. Coppock to suggest that
she was ever retained to represent Respondent in this administrative penalty proceeding.
In light of the precedent of the EAR, Respondent’s attemplted shift of blame 10 Ms.
Coppock is irrelevant to the purpose of setting aside the RIQ's decisions. Therefore, the
RIG's Initial Decisions and Orders must be upheld because the proper remedy for the
Appellant’s alleged prior attorney’s nonfeasance is in an action for malpractice.

2. The Fred and George Creek is

Meaning of the Act and the Commerce Clause Because it is a Pirect
Tribntary to Miners Coulee. the Milk River and the Missourt River,

Section 502(7) of the Act, 33 U.S.C. 1352(7), defines “navigable waters” as
“waters of the United States, including the territorial seas.” “Navigable waters™ is further

defined in 40 CF.R, § 110.1 as follows; “/rjavigable waters means the waters of the



United States . . . [t]he term includes . . . interstate waters, including interstate wetlands . .
. All other waters such as intrastate lakes, rivers, streams (inchuding intermittent streams)
. .. tributaries of [interstate] waters . . . including adjacent wetlands.” The Senate Report
accompanying the 1972 CWA states that “navigable waters” means: the navigable waters
of the United States, portions thereof, triburaries thereof. 8. Rep. No. 92-414, at 77
{1971}, reprinted in, 1972 USB.C.C.AN. 3668, 3742-43 {emphasis added). Senator
Edmund Muskie, the principal author of the CWA explained that in 1972

“m]any of the Nation’s navigable waters were severely poliﬁted and

major waterways near the industrial and urban areas were unfit for most

purposes. Rivers were the prime sources of pollution of coastal waters

and oceans. And many lakes and confined waterways were aging rapidly

under the impact of increased pollution. River, lakes, and streams were

being used to dispose of man’s wastes rather than to support man’s life

and health.” S. Rep. Ne. 103257, at 3 (1994}, reprinted in 1994 WL

184353 (Leg Hist).
Congress thus recognized that restricting CWA jurisdiction w those relatively fow
waterways that sctually support navigation, e.g., the waterways that are navigable-in-fact
or meet the traditional definition of “navigable waters” would make it impossible ta
achieve the objeciives of the CWA. See Rapanos v. United States, 347 U8, 715, 767-68
(2006). In United States v. Riverside Bayview Homes, the Supreme Court noted that
“Congress evidently intended to repudiate limits that had been placed on federal
regulation by eartier water pollution control statutes and to exercise its powers under the
Commerce Clause to regulate at least some waters that would not be deemed ‘navigable’
under the classical understanding of that term.” 474 U.S. 121, 133 (1583 Hunanimous
decision); see Jrternational Paper Co. v. Ouellette, 479 U8, 481, 486 n,6 (1987 ("While

the Act purports {6 regulate only ‘navigable waters,” this term has been construed

expansively fo cover waters that are not navigable in the traditional sense.”).
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In Riverside, the issue was whether landowners could discharge fill material into
wetlands adjacent to ravigable bodies of water and their iributaries without first oblaining
a permit from the Army Corps of Engineers. Riverside, 474 1.8, at 123, The Cops
construed the CWA to cover all freshwater wetlands that were adjacent to other covered
waters. /4 at 124, Riverside concerned a non-navigable wetland consisting of 80 acres of
low-lying marshland adjacent to but not regularly flooded by Black Creek, which was a
navigable waterway. /. at 311. In upholding the Corps assertion of jurisdiction, the
Court stated “{wle cannot say that the Corps’ conclusion that adjacent wetlands are
inseparably bound up with the ‘waters’ of the United States- based as it is on the Corps’
and EPA’s technical expertise-is unreasonable.” d. In addressing only wetlands adjacent
1o navigable waters, the Supreme Court expressly lefi open the issue of isolated wetlands.

in Selid Waste Agency of Northern Cock County v. United States Army Corps of
Engineers (“SWANCCS, 531 U8, 15% (2001), the Court considered the Corps’
jurisdiction over an abandoned sand gravel pit mining operation and ponds, that were not
wetlands and not adjacent to a body of open water. [d. at 162, 164, 167-08. Asserting
jurisdiction pursuant to the “Migratory Rird Rule”, the Corps argued that the isolated
ponds were “waters of the United States” {and thus navigable waters under the Act)
because they were used as habitat by migratory birds, /4. at 167, The Court refused to
grant Chevron deference to the Corps” interpretation of the Migratory Bird Rule becanse
its assertion over non-navigable, isolated, intrastate wetlands would invoke the outer
limits of Congress’ power aver interstate commerce “by permitting federal encroachment
upon a tradittonal state power.” Id. at 172-73. Thus the Court held that the Corps did not

bave jurisdiction because the plain text of the statste did not permit the action and there
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was no showing of a “significant nexus between wetlands and navigable waters” as
ostablished in Riverside. Id at 167-68. Several federal courts have emphasized that the
holding in SHANCC is limited to striking down the Migratory Bird Rule as a basis for
jurisdiction under the CWAS

More recently, in a 4-4-1 decision, the Supreme Court construed “waters of the
United States” in Rapanos. Rapanoes involved two consolidated cases in which the CWA
had been applied to wetlands adjacent to non-navigable tributaries of traditional
navigable waters. Se¢ Rapanos, 547 1.8, a1 729-730 {plurality opinion). All Members of
the Court agreed that the term “waters of the United Stafes™ encompasses some waters
that are not navigable in the traditional sense. See id. at 731 {plurality opinion); id. at
767-768 (Kennedy, I, concurring in the judgment); id. at 793 {Stevens, ], dissenting).
Four Justices in Rapanos interpreted the term “waters of the United States” as covering
“relatively permanent, standing or continuously flowing bodies of water ‘forming
geographic features’ [such as] streams,” that are connected fo fraditional navigable
waters, Id at 739, 742, The Rapanos plurality noted that its reference to “relatively
permanent” waters “d[1d] not necessarily exclude streams, rivers or lakes that might dry
up in extracrdinary circumstances, such as drought,” or “seasonal rivers, which contain
continuous flow during some months of the year but no flow during dry months.” Jd at

732 n.5. A commonsense approach must be used in determining whether federal

* See Headwaters, Ine. v. Falest Frrigation Districs, 243 ¥ 34 528, 333 (9h Cir, 2001 intemmittently
flowing canal that directly entered imo a navigebie body of water gualified as “waters of the United
States™); United Stotes v. Budday, 138 F. Supp. 2d 1287, 1284-88 (. Mont. 200 1){non-navigable ributary
of nen-navigabic tributary of a navigable-in-fact and interstate river qualified as “waters of the United
States”), dicife v. Town of Brookhaven, 136 F. Supp. 24 81, 86 (ED.N.Y. 2061 pond and stream are
“waters of the Uniied Stutas” where pond was flowing inie wetl-defined siream, which was aiributary fo a
navigable-in-fact lake even if the pond and stream were non-navieable) Uinited Siates v. Intersiais General
Compeary, 152 F. Supp. 24 843, 847 (D. Md. 2001 {refusing to sxtend SWANCT to oxclude jurisdiction
over all waters not adiscent to a navigable-in-fact body of water).
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Jurisdiction exists as it does not appear and evaporate along with the water, Id. at 733 n.
6. The four dissenting Justices, who would have affimmed the court of appeals’
application of the pertinent regulatory provisions, also concluded that the ferm “waters of
the United States™ éncompégses, inter alia, all tributaries and wetlands that satisfy cither
the plurality's standard or that of Justice Kennedy. See id at 810 & n.14 (Stevens, 1,
disseniing). Justice Kennedy interpreted the term “waters of the United States” to
encompass wetlands that “possess a “significant nexug’ to waters that are or were
ngvigable in fact or that conld reasonably be 8o made.” /4 at 759 (Kennedy, 1.,
concurring in the judgment)(citing SWANCC suprg at 167). In addition, Justice Kennedy
concluded that the Corps' assertion of jurisdiction over “wetlands adjacent to navigable-
in~fact waters,” may be sustained “by showing adiacency alone.” Id at 780.

Becauge no opinton in the Rapanos decision commanded a majority of the
Jusitices, it is oftentimes difficult to determine which standard of jurisdiction applies in a
given case. Under the rule of Marks v, United States, “when s fragmented Court decides
a case and no single rationale ¢xplaining the result enjoys the assent of five Justices, the
holding of the Court may be viewed as that position taken by those Members who
concurred in the judgment on the narvowest grounds.” Green v, Haskell County Board of
Conpnissioners, 368 F.3d 784, 807 n. 17 (10th Cir. 2009) citing Marks v. United States,
430 U.S. 188, 193 (1977)). However, in Kapanos there is no rationale that could
arguably be gaid to be “narrower” than any other rationale. Therefore, the Jower couris,
ir attempting to apply Marks to defermine the controlling legal standard in Rapanos, have
not always been consistent. For example, both the Seventh and the Ninth circuits

conchuded that Justice Kennedy's concurrence contrels and adopted the “significant
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nexus” test. See United States v. Muses, 496 F.3d 984 (9th Cir, 20071 N. Cal. River
Watch v. City of Healdsburg, 496 ¥ 3d 993, 995- 1000 (9th Cir. 20073/ River Wateh 117},
United States v, Gerke Excavating, Inc., 464 F.3d 723, 724-25 (7th Cir. 2006). On the
other hand, the First Circuit concluded that “the United States may elect to prove
Jjurisdiction under either” Justice Scalia’s plurality test or Justice Kennedy’s significant
nexus test. United States v. Johnson, 467 F.3d 56, 64 (1st Cir. 2006),

Under Justice Kennedy’s standard, “significance” is determined with reference to
the CWA's purpose  to “restore and maintain the chemical, physical, and biological
integrity of the Nation's waters,” 33 U.S.C. 1251{a); Rapanes, 347 US, at 780,
{Kennedy, J., concurring}. In light of the fact that the CWA iz concerned with
downstream water uality, he explicitly disagreed with the pturality’s reguirement of
permanent standing water or continuous flow for a period of some months. /d at 769,
(Kennedy, J., concurring). He explained that the plurality’s requirements could not
reasonably be applied to areas in the west because “the merest trickle, if continuous,
would count as ‘water’ subject to federal regulation, while torrents thundering at irregular
intervals through otherwise dry channels would not.” 74 “In fact, he put it thusly: “the
digsent is correct to observe that an Intermittent flow can constitute a stream, in the sense
of a current or course of water or other fluid, flowing on the earth, while it is flowing. It
follows that the Corps can reasonably interpret the Act to cover the paths of such
impermanent streams’”. United Stores v. Moses, 496 F.3d 984 (9th Cir. 2007 (citing
Ropanos 547 U8, at 770} Kennedy, 1, concurring). Justice Kennedy’s opinton was to
remand Rapanos 16 the Court of Appeals for consideration of the "nexus™ requirement.

Id. at 787. Pursuant 1o Rapanos, althongh the evidence of the downstream effects of a



particular discharge may demonsirate “nexus”™ between the tributary and the traditional
navigable waters into which it flows, a discharge-specific showing iz unnecessary. That
point is established by the issues that Justice Kennedy would have the lower courts
address on remand, namely, the general connections between the wetlands and waters at
issue, not the particular effects that the defendant’s conduet would have had, See /d. at
783-87.

It is important to note that, unlike Rapanes, which involved landowners placing
£l into wetlands on their property, this case involves Respondents discharging crude oil
into Fred and George Creek, a tributary to Miners Couleg, which flows into Canada and
to the Milk River, a perennial international water, The Milk River flows back into the
Lnited States and into the Missouri River, a traditionally navigable water. The question
of whether an intermittent stream which eventually eropties into a traditicnally navigable
water that is z water of the United States can, by itself, be 2 water of the United States
was most recently addressed in United States v. Moses, 496 F.3d 984 (9th Cir. 2007).
There the Defendant worked to reroute and reshape Teton Creek, in Alta, Wyoming,
which only flows for approximately two months per year during spring run-off. Jd. at
986-87. In an effott to reroute and reshape the Creek, heavy equipment machinery was
used to redeposit material within the cresk and fo erect log and gravel structures. 2d. at
987. The Court explicitly stated that the Rapanos decision did not undercut their analysis
in determining whether an intermittent stream is a water of the United States, /4, at 989,
Rather, the Cowt relied on its prior analysis in holding that “eves if [the alleged polluter]
succeeds, at certain times, in preventing the canals from exchanging any water with the

jocal streams and lakes, that does not prevent the canalg from being ‘waters of the United



States’ . . . even tributaries that flow intermittently are *waters of the United States.”) .
(citing Headwaters, 243 F.3d at 534). The Court held that the Teton Creek remained
subject to federal jurisdiction, despite man-made severances, which made the portion in
guestion dry during much of the vear. Moses, supra. at 991,

In the instant action, Respondent’s unsupported statement in Mr. Fulton's affidavit
that the Creek is a non-navigable small seasonal stream running dry for portions of sach

year is nsufficient. Jurisdiction® under the Act does not require a constant flow of water;

§ Although it Is not clear from Its brief, Respondent may also be arguing that EPA, and the RIO

who enteved the default judpment in this case, did not have “sublject matter Jurisdiction”™ or muthority o hear
the present action because the alleged discharges of ofl 4id not enter 2 “water of the United Siates” as
required 10 support g vielation of 3311.8.C. § 1321(0)3). Respondent’s Briefat 5. Ip presenting this
challenge fo the EAB, Respondent may be confusing the subject matier jurisdiction or authority of the RIO
te hear g case with federal regulatory “jurisdiction™ over waters under the CWA. The former, however,
does not depend on the later,

The subiect matter jurisdiction of the RJO and the EAB in this proveeding is provided by CWA
spotion 3110H8) 33 U.R.C. § 13214b¥E), which establishes administrative penalty asthorlly for violations
of section 311(BY 3}, and by the Consolidated Rules, which specifies the administrative adjudicatory
process for the assessment of any Class 1 penaley under section 31 My Byh. 40 CFR. §§ 22146},
224K 1), Thess jurtsdictional proviskans Jo not regaire, as an efement of ssablishing the BJO's subject
matter furisdiction over a case, that the Agency demonstrare that it has reghiatory suthority over a particular
water badv under the Clean Water Act.

Insiead, Respondent’s argument ~ whether EPA may bring claims for viclations of section 31 1{B)
of the CWA even if the alleged discharges are not “into or upon the navigable waters of the United States®
- goes 1o the merits of those claims, and has nothing to do with the RIQ's subject matter jurisdiction or
authority to hear the claims. Here, the RIG*s jurisdiction to hear this case is not dependent on whether the
discharges made it to waters of the United States thaf are the subject of EPAs reguiatory authority, In
Sterra Club v, City and County of Honolulu, 2008 U.S. Dist. LEXIS 64262 (D, i, 2008), the defendant
argued thar the district court jack subject matter jurisdiction over 4 CWA citizens suit alleging viotatiens of
an NPDES permit for sewer overflows because they did not discharge to “waters of the United States™ 25
that rerm has been interpreted by the Supreme Court in Rapanos v. United States, 547 U8, 715 (2006). In
rejecting defendant’s argument, the court reasouned:

Whether or not Plaintiffs can prove violations of the CWA based upon
viclations of NPDES permit terms that prohibit ground-only spilts, goss to the
merits of Plaintiffs’ claim, not to the jurisdiction of this Cowt. Indeed, “[i}t is
firrnly estabiished . .. that the absence of a valid (a3 oppased to arguable) cause
of action doss net implicate sabiect matter arisdiction, i.e., the courts’ statutory
or constifgonal power to adiudicate the case,

Siereg Club, a1 *37. Therefore, fie court held, the court’s subiect matter jurisdiction cannot be defoated by
the possibiity that the plaintiff would not be able to prove that discharges of pollutants reached waters of
the United States. Likewise, in the prasent case, Respondent’s argument fhat there is no Clean Water Act
Jurisdiction over the water bodies at issug in this case does not affect the RIO s or EAR s purisdiction ov
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it simply requires that the body of water at issue be a “water of the United States.” On
November 9, 2004, the Army Corps of Engineers issued a preliminary jfurisdictional
determination finding that the Fred and George Creek is a “water of the United States”
because it is & “wibutary to Miners Coulee, a tributary of the imternational Milk River;
henoce a tributary of the inferstate and navigable Missouri River.” (Exhibit M}
Photographs submitted by Hydro Solutions Inc, {the environmental contractor used by
Respondent in clearup of the spill) indicate that the Creek has flowing water at least
during the months of March, May and June, thereby indicating at least seasonal flows.
The photographs also demonstrate that in December, 2003, nine months after the
discharge, the Creek had snow and ice in its bed and oil ont its shorelines. (Exhibit N)
Therefore, it is likely that the Creek is relatively permanent under the plurality standard.

Furthermore, the Creek is hvdrologically connected to Miners Coulee, the Milk
River and to the traditionally navigable Missouri River, The Creck provides flow to the
downstream waters, and it has the capacity to transport pollutants, such as the spilled ofl,
to downstream waters thereby potentially affecting the physical, chemical or blological
integrity of those waters, Here the evidence is such that a reasonable fact finder could
conciude that the Creek is subject to the CWA because it has a “significant nexus” to
downstream waters, including the Missouri River into which it flows and therefore it is
“likely to play an important role in the integrity of [that] aquatic system.” See Rapanos
347 U8, at 781 (Kennedy, 1, concurring). Accordingly, the Creek has a significant

nexus with a traditionally navigable water, and is therefore a “navigable water of the

authority 1o hear this case. See alse United States v, Sen Bay Developmery Corp, 2007 WL 1 IBRIB ED,
Va. April 18, 2007 concept of Clean Waler Aot jurisdiction is separate and distinet from jurkdiction of a
wribanal to hear & case); /a res L Phillip Adems, 2607 EPA App. LEXIS 24 {June 29, 2007 {defendant’s
entitiement 1o exemption in § 404{1) does not affect the ALT s or EADB’s Jurisdiction to hear the casel.



United States™ subject to federal regulation in the event Appellant is allowed to put
forward such an argument after being held in default.

3. Respondent Owned and Operated an “Onshore Facility” and was required 10
Establish a Spill Prevention Control and Countermeasure Plan

Section 311G D(C) of the Act, 33 U.S.C. § 1321GX1XC), directs the President,
inter alia, to establish “[p]rocedures, methods and equipment and other requirements for
equipment to prevent discharges of oil and hazardous substances from vessels and from
onshore facilities and offshore facilities, and to contain such discharges.” Subsequently,
the EPA promulgated the SPCC regulations which established certain procedures,
methods and requirements upon each owner and operator of a noo-transportation-related
onshore facility engaged in drilling, producing, gathering, storing, processing, refining,
transferring, distributing, using, or conswmning oil or oil products, which due fo iis
location, could reasonably be expected 0 discharge oil info or upon the navigable waters
of the United States in such quantity as EPA has determined may be harmful to the public
health or weltare or the environment of the United States. 40 C.F R, §§ 112.1(b),
112.3¢a)(1). In promulgating 40 C.F.R. § 110.3, which implements § 311(b)(4) of the
Act, 33 US.C. § 1321(b)(4), EPA has determined that discharges of harmful ¢uantities
include oil discharges that cause a film, sheen upon, or discoloration of the surface of the
water or adjoining shorelines,”

Respondent defends this action by accusing the EPA of confusing the flowling,
which caused the oil spill, with a storage tank located some distance away from the spill.

Clearly it is the Respondent who is confysed and not the EPA. The SPCC Regulations

" Sumples ooliected by Mr. Larry Albeim of the Montana Departrent of Environmental Quality revealed
that water sanipie #3 found C9-C10 Aromatics 8¢ 282 pob which exceeds DEG s Risk-Based Screcning
Lavel (RBSL} of 3! pob and soil sample #2 foand benzene at 1.6 ppm, which excgeds the RBSL of .03
pom, (Exhibit O)
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unarrhiguously mw that “an oil production facility micans all structures . . . piping
{including but not limited to fowlines or gathering lines), or eguipment . . , used in the
production, extraction, recovery, lifting, stabilization, separation or freating of il , or
associated storage or measurement, and located in a single geographical oil or gas field.
40 C.F.R.§112.2 (emphasis added).

The flowline at issue was an integral part of Respondent’s oil production facility
because it was a pipe which transported oil from a well to a tank battery at the facility.
The flowline was three inches in diameter and was located directly bencath the bed of the
Creek, The elevation of the flowline break is approximately 3750-3800 feet, and the
confluence to Miner’s Coulee is approximately 3519 feet, resulting in a down-gradient
elevation of 231.281 feet, Based solely upon the Respondent’s intimate familiarity with
the geographical structure and elevation of the property, Respondent must have known
that a discharge could potenitally reach a navigable water of the United States.
Therefore, the Respondents failure to prepare and implement an SPCC plan violated the
Act and Respondent is subject to the proposed penalty.®

C. The Determination of Liability and Penaity Following Default was Proper

because Civil Administrative Actions Brought Pursuant to § 311{h¥(6) of the Acl,
I3US.C 8 1321(bu6), are Subiect to Sirict Liability and Therefore

Act/Omsissions of Third Parties are Irrelevani to Liability,

In terms of the relief granted, upon a finding of default, “the relief proposed inthe
complaint or the motion for default shall be ordered unless the requested relief is clearly

inconsistent with the record of the proceeding orthe Act.” 40 CF R, § 22.17(¢). Under §

* The subsequent owner/aperator of the facility, MCR LLC, has entered inlo an Agreement with the EPA
whereby it acknowledged the duty 1o prepare and implement & written SFCC plan for the facility at issue
and pald & civil penaity in the amount of fifty thousand {$58,600.80) dollars, MUR’s immediate
replacement of the deteriorated flowlines at the facility illustrates that the Respondent failed to adequately
maintain them. (Exhibit P
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22.27(b) of the Consolidated Rules, “Itihe Presiding Officer shall determine the amount
of the recommended civil penalty based on the evidence in the record and in accordance
with any penalty criteria set forth in the Act. The Presiding Officer shall consider any
civil penalty guidelines issued under the Act. . . If the Respondent has defaulted, the
Presiding Officer shall not assess a penalty greater than that proposed by complainant in
the complaint . | . or motion for default, whicheveris less, " 40 CFR. §22.27(b). The
courts have made it clear that notwithstanding a Respondent’s default, the Presiding
Officer must consider the statutory criteria and other factors in determining an
appropriate penalty. Katzson Brothers Inc. v. US. EPA, §39 F.2d 1396, 1400-01 (10th
Cir. 1988)noting administrative law judge does not simply rubber-stamp complainant's
penalty proposal, or any portion thereof, but must make an independent review.) Algo,
the Environmental Appeats Board has held that the Board is under no obligation o
blindly assess the penalty proposed in the Complaint. /un re Rybond, Inc,, 6 EAD. 614
(EAB 1996},

Section 31H{B}6)XA) of the Act, 33 US.C. § 1321{b)5)A), authorizes the
Administrator to bring a civil action against “any owner, opetator, of person in charge of
any vessel, onshore facility or offshore facility (i) from which oil . . . is discharged . . . or
(it) who fails or refuses to comply with any regulation issued under subsection (3 of this
section . . . may be assessed 8 class [ or class 1l civil penalty by | . . the Administrator.”
In accordance with § 311(b}{8) of the Act, 33 US.C. § 1321(0X &),

“[i]n determining the amount of a civil penalty under paragraphs (6) and

(7), the Administrator, the Secretary or the court . . . shall consider the

seriousness of the viclation or viclations, the economic benefit to the

violator, if’ any, resulting from the violation, the degree of culpability

invelved, any other penalty for the same incident, any history of prior
violations, the nature, extent, and degree of success of any efforts of the



violator to minimize or mitigate the effects of the discharge, the economic

impa;i E‘:if the penalty on the violator, and any other matters as justice may

reijuire,

In the instant action, pursuant to the Second Order to Supplement the Record
issued by the RJO on November 20, 2009, Complainant supplemented the record with
respect to its proposed penalty. On December 17, 2009, Complainant filed the
Supplemental Declaration of Jane Nakad, an EPA representative responsible for
calculating penalties for violations of §§ 311(b}3) and (i) of the Act, 33 U.S.C. §§
1323(b)(3%, 13214). Ms. Nakad addressed the eight statutory factors and supported the
proposed penalty of 11,445 Gincluding $455 in economic benefits) with regard to the
discharge of oil into the Fred and George Creek. In addition, her statutory analysis
supported the proposed penalty of $21,055 (including $8.731 in cconomic benefits). RIO
Sutin, using her own analysis of the relevant factors and agency guidance, concluded a
penalty of $32,176 was the appropriate penalty. Respondent now challenges liability
pursuant to § 311(1) of the Act, 33 US.C. § 1321{D), because the flowliney were installed
by the previous property owner, Western Natural Gas. {Respondents Motion) (Exhibit Q)
Respondent further alleges that the location and situation of the flow line was impossible
to determine or detect and therefore the leak occurred from the acts and omissions of
Western Natural Gas. (Respondent’s Affidavit 3} The Respondent’s reliance on
§ 311(f) of the Acy iz incorrect. Complaimant is seeking penalties in the proceeding under
$8 311¢(bX6) and (1) of the Act and is not seeking removal costs under § 311{c) of the
Act. Therefore, any acts or omissions of a third party are aot valid defenses to lisbility in

the cvent Appellant is allowed to put forward such a defense after being held in default,
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V1. Conclugion
Jurisdiction is proper under the Act, Appellant is subject to SPCC regulations,
Appellant is in Default for failing to answer the Complaint and Motion for Default and
Appellant has falled 1o set forth grounds to overturn the RID's Initial Decisions and
Orders. Therefore, the EAB should affirm the RIO's Initial Decigions and Orders and
require that the Appellant pay administrative penalties in the amount of thirty two

thousand one hundred seventy six {$32,176) dollars.

Respectfully Submitted,

f £
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Dated: * [fey 29 Yot O f,.-f’ A j ¢/ /
f / Marc D). Weiner

Enforcement Atfomey
U.S. EPA, Region 8 (Mail Code: 8ENF-L)
1595 Wynkoop Street
Denver, CO 803202-1129
Telephone: (303) 3126913
Facsimile: (303) 312-7202

OF COUNSEL

Jim Vinch

Attorney-Advisor

Water Enforcement Division

U.S. Environmental Protection Agency
1200 Pennsylvania Ave NW
Washington, DC 20460
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Shelby, MT 59474 Teerthon Matt [ Expross Ml

_.) Registerad [ Return Resslpt for Merchandise
Dipegred a0 C.00.

4. Restricted Delivery? (Extra Fos) 3 You
¢ & Article Number
| (Transfer from sarvice fabel) <pns 1830 0000 5157 WPve
] PS Farm 3811, February 2004 ~YSGHestc Retlm Recelpt 10259502M1$w {

J54T LETS 000D QEFT SO0L
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CER‘i‘ii"iE{} MAIL:

?f ip Maif Only: No Insurance Coverage Provided)
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Wir, William M. Fulion, Ir., Registered Agent

¢ Fulton Fuel Company 1
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NOTICE RECEIVED: SRV
STATE OF Moniang s
SHERIFF COUNTY
{ certify that ! served g copy oft  QRDER/PETITION
[T Petition and Original Notice [} Order Filed
TV ModificationApplication and Notiee [ JWrit___ .. —
{1 Order to Show Cause [ Other
Sepved BILL FULTON at 127 MAIN an 08/18/0% 1410
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Processing : o0 ??t\ \
Mileage 0,00 &
TrustCopy ! 0.00 )
MISC - HREL .
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. . Shoiby, MT 56474
© {406) 424-8020
(406) 4345522 (Bx)

DATE: 52};!‘&5 ;&Q‘z‘% ‘ TIME: W oty -
To PRy % |
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FAX NUMBER:_ ?s’f:s'& 2D - :4"%0'9\
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CONFIDENTIALITY NOTICE! The page (s) comprising this ficaimile tra:fwr:ésaian contmn
confidential information and also me be legally priviloged as an aitomey-client communication.
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Business Entity Search

& \nstructions & Seerch Tips & Feadback

@ Date Currant as of.,,

1f you are ordering » Certificate of Fact or Certificate of Existence, please make sure the Forelgn/Romestic
Corporation or Limited Liability Company is in "Good Standing”,
Enter the name of the business, and check to see whether their annual report was tiled in the current yesr,

We are not able 1o provide a Certificase of Fact or Certificate of Exisience uniegs the current annual report is
fifed.

H you would like o prshase & Cevtificate of Eigtence for thik business ently, select the buffon bulow,
s will be #550850d 2 $5.00 fee for this senioe.

.g

i you would e o purchese infommalion on

the principals G, oBoers, dirscirs,

rembErs, MENBgers, PATNers, SR Besocied I vou would ke 1w purchase a Centificate of
with his entity, selec! the Dutton beltew. You  Faol for this husiness enflty, salec the bubion

; £ . sash i, You wiE he sesessed 2 315050 fes By
;;;2? {:\sse sed 87,00 for sach zearsh you g:;:;wg_ e another Search

Name: FULTON FUEL COMPANY
1D #: DO53211

Type: GENERAL BUSINESS
Jurisdiction State: MT

Statug: ACTIVE

Siatus Dates

Expiration Date:

Date of incorporation: JB/31/1081
tLast AR Filed: QAIFZ000
Suspension

ingotive Late:
Diss/Widthdrifevoks:

Additional Info

Yerm: FERP
Shares: SO00.06
Purpose Cote, BAS GIL PETROLEUM-GENERAL

Agent

Registered Agent; WIHLLIAM M FULTON
Address 17 127 MAIN STREET
Address 2: BOX 603

City: SHELBY

State: MT

Zip: 59474-0000

hitps//app.mt govicgi-binfbes/besCertificate cgiTaction=detail &bessearch=D0532 1 I&tran...  3/10/2010
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For dery infarmation visit our website at www.usps.comg
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RICHARD L. BEATTY

i 7§%FQQNEYA?L§W
;%mgz&iggmg e Teleghane: {406} 434-5518
SHELBY, MT 4947 : Fax: {408) 434-5622
B A ‘ B-mall: beatawil@arivers.net

+
[

Dacemnbear 271, 2003

i
[

Hororable Elyana Sutin, Regicnal Judicial OFficer (8RO
U.5. Environmental Protection Agency, Region VIII

1855 Wynkoop St.

Denver, OO 80202-112%

Re: In the Matter of Fulton Fuel Company
Dockel No., CWA-0B-2009-0006

Deary Judge Sutin:

I received voungel Weiner’e lettsr of December 17, 2003
aﬁdf@ﬂg@dgtO vou and the Busplevental Declaration of Jane Nakad
in the malil this date. In Mr. Weiner’'s letter it appears that you
had regquested information as to my status and I am responding to
that so that both you and My, Weiner will be appriszed of that
statug.

As C@unﬁﬂl stated, I represented Fuliton Fuel Company in
certain discusgions regarding the Clean Water Act Responsge, and
wnEnat resgpect had telgphone conversations with Counsel Welner
and Jane Makad as Lo how to respond t£o the regquest. Sometime
later, the Complaint in Che above stated matter was gent Lo nme
via certified mall. I accepted the vertified maill &8 I always do
with any matters of imporrance sent to me in that fashion.
However at thalt time T was not, and presently am not, the agentc
for gervids of process for Fulton Fuel Company. Therefors my
recelpt of that Complaint should not be construed as service upon
that company as I am without autheoritsy o accept such service.

After reviewing the contents ©f the certified mail T
delivered the Complaint to William Fulton, President of Fulton
Fuel Company znd briefly discusged its contents. I was advised at
that time.that he intended to yetain an attorney moxe
knowledgeaple in envircnmental matters than I. Mr. Weiner
contacted me sometime subsequent to that oceasion inguiring as to
why Fulton Fuel Company had not accepbed its certified mail. My
recollection is that Mr. Fulton had been out of town for an
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Fulton Fuel and William Fullon &

Marc Weinar 10 FReneé {oppock, Dick Bealty. QRIZRIENGE 0342 P
Ao Jnne Nakad

Reneé and Digk:

Never heerd back from either of you shout your client, the adminisirative penaity complaint (APQ] that
was sent and received by certified mail by you, Dick, and whether there was interest from your client in
working out a penally resolution o this matter.  if | do not hear from either of you by the end of this week -
i will assume that your olient has no interest in pursuing that route. There are many more potential CWA

OPA SPUC violations for the facilities and tank batteries that were sold by Fulton Fuel than were cited in
the APO,

Sinceraly,
Marc

Mare Weinar

Enforcement Attorney and Legatl Internship Coordinator

U8 ERA Region 8 (Mait Code: 8ENF-L}

15985 Wynkoop §t

Genver, GO 80202-2488

Tel (303} 3128913

Fax: {303} 3127202

NOTICE: This communication may contsin privileged or other confidential information, i you are ntt the
intended recipient, o belleve you have repetved this communication in error, please éey&e‘{e the copy you
received, and do not print, copy, retransiil, disseminale or otherwise use the information. Thank youL
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or Givdihs frgpt | . : : y

1 Tt Aetdsdi e ' 3 %mmm@wmn&&mmw?’g%

R : HYES, enter cfvery address Belnw,

Mr. Richard L. Beatty, Fsq.
153 Matn Strest

P.0. Box 904 Y B ool O Sxress 7
Sheiby, MT 59474 D pogistarad £ Rstu Rt for Merchandise
. ClimwredMal I GOD. .
1% 4. Restickd Deivary? Ext Fos)  ves
(oo Ty oo i 7008 3830 D000 5157 18139
PS Form 3811, February 2004 * Domesti: Ratm Recelt

RS-0 1540
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Snelby, MT £9474

Douglas ©. Allen
Attorney at Law

153 Main 8treet

P.O. Box 873

Sheiby, M7 53474
Telephone: (406} 424-8020
Faesimile: {4087 434-5522

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGICN &
IN THE MATTER OB *
* Docket No. CWA-08-2009-0008
FULTON FUEL COMPANY *
127 Main Street # AFFIDAVIT OF WILLIAM M.
* FULTON, JR.

Starve of Montana
County of Toole ;
William ¥, Fulton, Jx, Belng first duly sworn stabtes:
1. I am the President ¢f Fulton Fuoel Company, the Regpondent

in these proceedings.

2. On February 29, 2004 a small crude oil release oogurred
from a fikerglass flowline buried in rogk several fest under-
ground under Fred and George Cresk in Toole County, Montana. The

facts concerning the nature of the spill and demeonstrating the

' rapidly imitiated, sustained and successful response and

remediation measures implemented and paid for by Fulton Fuel

Company are seb forth by lton Fuel Uompany’s Response to Order

o Bupplement the record and to 8how Cause filed herein on or

| about January 4, 2010, The facotg set forth thersin and dsmon-

strated through the sxnibits arvrtached thersto are true and

correct to the best of my knowledge, information and belief.
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2. The small flowline from which the spill acé&xr&& WAS
insta.led several feet underground by Western ﬁatur%l Gas Company
of Shelpy, Montana in a bed of rock. Prior to the leak which
occurred, the location and situation of the flowline was impossi-
ble to determine or detecot by Fulton Fuel Company. The leak which
occceurred was caused by acts and omissions of Western Natural Gas
Company some years pricr to acquisition of the @rcpéxty by Fulton

Fuel Company.

&

4. 1 an personally acgualnted with the geography and topog-
raphy in the area of the Sweetgrass Hills where Fred and George
Creek meanders through rugged hill country in ruxal;marthﬁrn
Toole County, Monvana. Fred and CGeorge Cresek is a s@ail seagonal
creek which »uns dry each year below the site of thé spill. It is
not even vemoigly navigable and its waters do act réach any
navigable styeam. Fulton Fuel Company’s storage tank facllity was
located some distance away from the spill at & place lower than
Fred and George Creek. No spill occurred from that storage
facility. Had one occurred it could not have reasonably been

expected to reach navigable waterg of the United States.

5. Bubsequent to the spill which ccourred February 2%, 2004,
Fulton Puel Company retained an attorney, Rense Coppock of the
Crowley Pleck Law ¥iym, 500 Transwestern Plaza 1Y, 4%0 North 3ist
Screet, Billings, Montana 59101, to handle all legal matters
pertaining bto environmental issues with local, stare and federal
governmentg arising out of the spili. Mz . Coppock arranged for
and monitored the remedial, testing and reporting acstivities of
Hydro Solutions Inge., corresgponded with state and faderal

agency’'s and was involved in all aspects of Pulton Fuel Company’s
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legal, remedizl, angd restovacion actlons discussed in Pulton Fuel

Company’s Response Lo Order to Supplement the Record and tn Show

Cause herein and demonstirated through the exhibits attached

thereto,

€. Bpecifically Renee Coppock was involved in communica-

tions, including telephone conferences with EPA officials in-

| volved in this case, and I am informed and believe and therefore

state thet zhe received a copy 0f Hydro Solutions, Ing. “Response

Lo United States Envircnnmental Protection Agency Edpedited

| Information Reguest for Fulton Fuel Crude 0il Release Intc Fred
;and George Cresk, Tocole County, Montana, dated Octcher 3, 2007.

| That Regponse sets forth facts pertaining te allegatlons now ser

forth in the Administrative Complaint in this cage and is at-
tached to this Affidavit marked Exhibit 10. I do not handle any
~egal matters f[or Fulton Fusl Company. I believed that Renee
Coppock transmitted BExhibibt 10 to the EPA and was handling all
legal matbtsrs arising out of the EP&‘S‘iﬁV&Stig&tiQn and Adminis-
trative Complaint and would file any legal papers regquired and
participate in any hearings cd be neld nersin. I pelieved such
factg to be true until I was advised on December 21, Z00% by
Douglas €. Allen that Rense Coppock had pot appeared in this
matter at which time I requested and authorized Mr. Allen to

appear and represent Pulion Fuel Company in this matter.

TR ——
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== .
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I hereby certify that on the S5th day of March,
nailed a

rrepaid,

and sworn to before me chis

e

g;ﬁ%yday

Gy i g

rint Name T&dia.ie Foudeni bred
va:ary public for the 3ta¥e of MY

Residing at el YT S9Y 7Y

My commisalon expzresgz{é%ggw;z

CERTIFICATE OF BERVICE

2010, I

true and correct copy of the foregoinyg document, postage
o the following:

Marc B. Weiner
Enforcement Artorney
1585 Wynkoop Streaen
Denver, C0O $0Z02-3112%8

Tina Artemis
Regional Hearing Clerk

Us Envirconmentbsl

1895 Wynkoop Street
Denver, CO BR202-1123

Paax:

(3 33 ~312-6859

CT N
—

ey il

Protection Agency, Region 8

£, B

v
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JURISDICTIONAL BETERMINATION
U.5. army Covps of Engineers

pistricToFrics: (fw hu  Disvrict = Mo s o

FILE NUMBER: Fmy 7‘) GO T Hw
PROJECT LOCATION INFORMATION: |

Siae

77

Coungy: Fopte

Ceater cocrdinates of site tizntudafiongitnde):

Appretimate tize of arss (paroel) reviewed, Inciuding selands: b aerew
Name of nearest walcrway: ﬁ‘%"-& B ornv g w:},; frar 4

Name of watershed: p@ﬂ{ P verd

JURISDICTIONAL DETERMINATION
omplete:  Deskiop delermination

£

Siee vighis) Diatelsy

dorisdiciionat Deferminstiss { D)

L.

Roviged 8173704

4
6{) ‘7@‘(@

Daer 27 A/ov»zzmé@w ?mg,é

Preftminary 1D - Based an sentlable informanca, %‘ixr&’ appear 1o be (ov) ] thers appear ko be no "wesrrs of the
Unted States™ andfor “aavigable walers of the United Stetes” ont the peojest site. A preliminary 1 is not sppeaiable

{Reference 33 OFR pan 3310,

[1 Approved 3D~ A spproved 3D iz 36 sppealable sclon (Referunce 33 CFR part 3313,

Check 2l that apply:

I7) There ure “navigahle watess of the Uniteg Smber” fas defined by 33 CFR part 329 and assovizied guidance) withis

s revigwed area. Approximate site of jusisdictonal aren

3 Firere wre “wenters of the United Braes™ (as dcfmed by 3% CFR part 328 and sssociated guldanee) withs e

e viewrd gee Rppreddmate sivs o b cdutleiinaal -

{7 There are "isolared. noa-navigable, intrg-state waiers o wetlands” within the

reviewed res

Tresision supported by SWANCT A ipratory Bird Rule information Shest f Dewzmminanon of No

Jurisdintiun.

BASIY OF TURIBIHOCTIONAL PETERMINATION;
Waters defined umder 33 CFR part 329 25 “navigable waters of the United Statas™
The presence of waiers shat are subsect 1o the ebb and flow oF the tids and/or are presunily ysed, or have been ased in

i

ﬁ:iiﬁﬁ D?’

L]
<l

[

-

the pest. oF may be sosceptible for use 10 rpnapoul Tteretats or foreign commerce.

Watery dofined under 33 CFR part 32830z} as “waters of the United $tates™

£8; The presence of walerns, which are currently used, v wore used in the pass, oF may be ucepiible W e in

mierstale or foreign commerse, including all waters which are sabject to the ebb and fow of theide.

{23 The presence of nterstale wattrs including interstale wetlands®.

(31 The presence of other walers sueh o5 intrastare Jakes. rivera, st (ncluding Intermitient streams), mudflats,
gandﬂ ars, watiands. sioughs, prairie pothsles, wel mesdows, playes jakes, or natural ponds, the use, degradation o
destruction of whiteh eould affect nisrstais commerce inciuding sry such waters {check all that appy):

L} (i) which e or could be usad by imersiate or fareign ravelers o7 rosreational or ather purposes.

™) ¢ freso which fish or shelifish are or couid be wskon 2nd sold in interstite or forcign covamerse.

{7 550 which are or could be used for induswial parposes by indusires in imtersiate commeice.

14} impoundments of waters otherwise defined as waters of the US.
15} The presence of ¢ iributany 1o 3 water ideniilied In (1) « {4) abowe.
{6 The presence of isrriional seas.

{7y The pressmoe of wellands adjaccr*“ i other waters of s US, exeep for those wettands adiacent 1o other watlands.

Rationale for the Basis of Jurisdictionsi Determination (applies te any boxes chatked above). [fthe furivdictional

waier pr wetland is not itself & nevizable warer of the Unired Srates, describe comertion{s] o the dewasiraum navigable

swaters. [f 8111 ar BY3) is used as the Baply of hurlsdiviipn, docunent navigability andfor interstate commerce connection

fre . discuss stre conditions. including why the waierbody is navigable andior baw the destruction of the winerbady could

affect bruersiate or forelgn commerce). if Bt2, 4, 5 or 61 fr used a5 S Bosis of Jurisdiviion, decument the rationale wsed o
ke the determination, 3 87 s used as the Sasis of Surisdiotion, mﬁmm{ the ratipngle wsed 1w make adjecency

dowemination: fo ol amid (G €y (eec # 15
Byviany et
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Lateral Extent of Jurisdictions (Referance: 33 CFR parts 328 and 3193

Ordiary High Water Mark indivated by (2 sligh Tide Line indicated by:
1 clew, naturs) fine imprassed on the bank | ol o soum Bine slong shore objects
the presence of litter and debiss L0 fineshell or debriz deposits (foreshuore}
wharnges in the character of soll L physicsl markings/icharacienistios
Sestruction of terrestrial vegetation [ rigs} gages
' shwiving ™ other
% when

T3 Maan High Water Mark indicated by:
[ survey 1o avaitable catum ) phvsical markings; [ vegetztion fines/ohanges in vagetation ypes,

b4 Waitand baundanes, 45 shown on the sitachsd wetland delineation map andfor in 4 delinession report prepared by

Basis For Not Aszerting Juriadiction:
c3 The reviewsdd res consiss sntirely of uplands.
Unable 1 sonfirm the presence of watess in 33 CRR sar 32808301, 2, or 470,
Headnuarers dentined 10 appsrove hurisdiction on e basis of 33 CFR part 338,303,
The Corps bas aade 2 cose-specific determination st s following waers presont on the site are aor Waters of the
Unked Sates:
i Waste TerImaa dypems, incilding treatreant ponds or lgoons, pursnant 1 33 CFR part 3283
L1 Avtificially irdgated arens, which would revert 1o apland i s irgation cessed
£1 Anificiad lakes and ponds created by excavating 2oy dixing dry Jand & ouliost snd
retain witer and which ez used exclusively for such purposes us gock wassting, brigation. seitiisg basing, or
iz growding.
1 Arifcial refiecting or swimming pools or other small omamencal bodizs of waler sreatsd
by cxcavating andfor dikdng dry land o retaiy water Ry orimarily sesihenc meascns. .
3 Water-fiiled depressions creaied B dry land incldentsl fo comsiracton sctviry and pits sxcavated in dry tad dor
the purpose of obitaining fil, saod or grave! unless wad unt the constroction Ot excavalion oparzion
sbundoned and the resulting hody of waler meets the 2efinition of watars of the Unlted States found 21 33 CFR
328340,
1sGiated, infrastate wethand with o nexus 1o Busrstale comumane.
Frior converied cropiand, s determined by the Natural Resources Conssrvation Service. Explain ratonde!

N

Non-tidal dralnage or imigation diches excavated on dry land. Explain rationale:
Other fexalain):

os oo

DATA REVIEWED FOR JURSEDICTIONAL DETERMINATION (mack ¢l that appiy):
IR, Maps, plans, plow or plat submitted by o on behaif of the applicent.
Lt sheels prepared/submined by or ot bahaif of the applicscs,
I} This officz eoncurs with the delineanion report, dajed . peepered by {company}:
71 "This uiice doce ot concur with he felfneation reposs, dared , prepases by {company):
£5 Data shests orepared by the Coms.
L3 Corps’ nawigshle walers' swhas:
LLS. Geologica) Survey Hydrsiogic Atlas y v,
U.5. Geoiogical Survey 7.5 Minwe Topographie maps: | £y Lo g3 &SG5S (Rams

e LLS. Geolugival Survey 7.5 Minute Hisleric guadrangles:
23 18, Geological Survey 15 Minuse Hisoris quadranglen:
F3 USDA Mareral Ressurces Conservation Service Soil Survey:
Natonal wettands investory maps:
[ swme/loss! wetland invercey raens:
[ FEMAMIRM maps (Map Mame & Dute):
d 300-year Floodpien Blevation i NGYD) 2 e
%‘ Asnial Photographs (Name & Duteh: §vb =z, w4 (./ ,‘:/7 W/ et gat S Cfif§f?%
B Onnet phtiegranhs (Date): '
B2 Advanced Hentification Wesand maps:

[J Sip

f stfdernrmination ¢ 24 o

i gﬁ fesieisupporlipg pite {zw ;

T AOTaEn Anlshe spedify) ;
‘fwﬁf"ﬁ;f f’ 7 Asw Dems

1' {;( Lok yV/_“‘\w ﬁ i/ if 3/ 24‘3"?;

45 DATE
Wotlinds are ientiiied nad dolincalod ufing tie metods and oiteris exabiished in the Corps Wetsnd Delinearion Manual (87 Manual) La,,
wearrense of hydrophytic vegriation, hydric soils snd wetland bydrologys

“The ierm: “uctigoant” mans bordering, nontgiolls, or seighburiag Wetlinds separated from other waters of e 1.5, by maa-mude dikss &7
burfiors, natura} ver borms, Dench donss, and the like are ako agisnms
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View ta the south of the flowing stream at the approximate southern end of the planned

excavation area. The ground disturbance {venter left) was cavsed by the excavation of the
fiberglass pipe in order to seal off the ends o prevent further rejease,
Photo taken: Jume 17, 2004




g R L R TR L s .
View to the northeast of the flowing stream at the approximate wid-point of the planned
excavation area. Crude “staining’ is 2lso visible along the bank immediately above the water line
{far right and bottom left of photo).

Photo taken: June 17, 2604

€
w



- B

View to the north of the flowing stream at the north end of the planned excavation area. Note the
padding in place as countermeasure {0 the crude release. Crude ‘staining’ is also visible along the
bank immediately above the water line.

Photo taken: June 17, 2004
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View to the cast of the fowing stream at the nz}rél end of the planned excavation area. Not the
- padding in place (far left of photo) as countermeasure o the orude retease. Crude “staining’ s
also visible along the bank immediately above the water Hne.

Photo taken: hune 17, 2004 :
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o the north of the flow

n place as covermeas e crude relesse. Crude “stzining”
bank e ely-above the water line.
Photo taken: Juns 17, 2004
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View of the ﬂowin stream to the west of the planned excavation area. Note some residual
evidence of the crude release along the banks just below the grass line.
Photo taken: June 17, 2004
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ream 0 the north of the planned exca
se on the surface along the banks §
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View to the southeast of the stream bed and banks, pre-excavation, The disturbed area of the
banks is where the fiberglass pipeline was excavated and capped on either end to prevent any
additional release from residual crude in the lines.
Photo taken: December 10, 2004
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View to the east of the stream bed and banks, pre-excavation. This photo was taken on the south
end of the expected area of excavation. Note some residual evidence of the crude release on the
surface along the banks just above the snow.’
Photo taken; December 10, 2004

HyidlraSehwtions Tne



View to the east of the stream hed and banks, pre-excavation. This was taken on the extreme
aorth end of the area that was selected to be excavated. Note some residual evidence of the crude
release on the surface along the banks just above the snow.

Photo taken: December 10, 2004

HyireSoition ine



the north s}fzwg the premvvzctin state following meonstmctionﬁaadbags on
the east bank of the stream were placed in March 2005,
Photo taken: March 15, 2008

» R ‘ 4+
View o
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| View to gﬂdbags an

e uth ‘ the pre—eeiaﬁn state following bank recenstruction. S
the east bank of the stream were placed in March 2005
Photo taken: March 15, 2003

HedraSnduitons s



: _ s £ & =9 i iy .
View to the southeast showing remediated area just below culvert. Note that vegetation ou both
banks (porth and south) is beghming to fill in where topsoils were replaced after the excavation

and bank reconstruction. Also note the stream cuts beginning to develop.
Photo taken: May 4, 2006
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View to the southeast showing remediated area. Note that vegetation on the north bank is
beginning to 1ill in where topsoils were replaced after the excavation and bank reconstruction.
Photo fzken: May 4, 2006
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just east of the culvert. Note that vegetation 15 ﬁilg
in on the north bank after the excavation and bank reconstruction.
Phote taken: May 4, 2006
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View of the southeast bank of the stream, showing remaining residual crude in remediated area.

Photo taken: May 4, 2006
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Montana Department of

=z Environmentar Quarrry

P.O. Box 200901 - Welena, MT 596200901 « (406) 444-2544 »

CERTIFIED MAIL - RETURN RECEIPT REQUESTED ”f:; 1N
April 20, 2004 ' e
Mark Hesla
Fulton Fuel Company
127 Main Sweet
Shelby, MIT 59474

Rer  MNotice of Violation Letter for the Fulton Crude Ol Release into Fred and George
Creek, Toole County, Montana (CVID #7972)

Dear Mr, Hesla:

The Montana Department of Environmental Quality (DEQ) Enforcement Division was notified
on March 3, 2004 of the release of approximately 6 or more barrelz of crude oil into Fred and
George Creek Jocated In Township 37N, Range 2, southwest quarter of Section 14, which was
Giscoversd on Febroary 29, 2004, The spill is located on the property of Brian Ratzburg, This ‘
stie was referred to the DEQ Remedistion Division, Groundwater Remediation Program on April
12, 2004

Crude ofl was released from & Fulton Fuel Company (FFC} 2-inch flow line dirsotly above Fred
and (rorge Creelc Approximately oue mile of total stream length has been impacted with ¢ither
free product or sheen. The creek is spring fed, and flows year round nesr thesource, The creek
does go dry further down the drainage, Absorbent booms and pads were placed at various
locations along the creek to intercept crude, filter cresk water, and prevent contamination from
nugrating further downstream. A siphon dam was installed, which may have been of limsted
effectivensss due o inappropriate construction. Two vacurs trucks were dbrought i to flush and
cepture free product. Mr. Larry Alheim of DEQ soliected soil and water samples, which indicated
surfave waler contamination as high as 315 parts per million {ppm) extractable petrolenm
hydrocarbons (EPH) in Sample #4, and soil {sediments?) contamination a8 high as 15,400 ppm
EPH in Szrmple #2. Volatile petroleum hydracarbons {VPH) anelysis of water sample #3 found
C9-C10 Aromatics at 282 ppb which exceeds DEQ’s Risk-Based Scereening Level (RBSL) of 30
prb for this fraction, VPH analysis of Soil Sample #2 found benzene at 1.6 ppr, which excesds
the RBSL 0.03 ppm for surface soil. ' ;

[t 15 2 violation of the Montana Water Quality Act (WQA) to"'f,;ausa pollution of any state waters,
of to placeor causs to be placed wastes where they will cause pollution of eny state waters.
Section 75-5-605{13{a), MUA. The release of crude oil at the above-deseribed location

Cemralived Sevviess Divislss < Enforcement Division - Poomisting & Compilance Division « Flanning, Provenben & Assisuaace Division + Remedisden Division
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cegsﬁbztes a vitlation of the WQA. Because FFC is the ownerfoperator of the flow line from
which the release accurred, DEQ hereby issues to FFC a violation letter pursuant to Section 75-
10-617(1 ¥y, MCA.

At this time, DEQ requires that FFC complete the following actions:

L.

aa)

Collect surface weter samples and collocated sediment sampies. These savtples
should be analyzed for EPH soveen and VPH. If the EPH screen produces a Total
Extractable Hydrocarbon {TEH) value of 300 pob or greater In water, or 58 ppm or
greater in sediments, then EPH fractionation must be run, and the sample must also
be analyzed for polynaclear aromatic hydrocarbons (PAKS) by EPA Methed 8270,
Sediment samples must also be amslyzed for total organie carbon. All gediment
sample resuits need to be reported on g dry-weight basis (the laboratory will need o
be instructed to do thish. Please be aware that samples to be submitted for VP must
not be composited in the fleld. Samples must represent worst-case conditions in the
strearn bed and bark at several points along the contarminated portion of the stream,
and at least ong set of semples must be collected from downsiream of the area whers
work has ocourred to document clean downsteam conditions. Also, collect
“baekground” sediment/soil and water samples upstream of the release, because
natural sedinrent samples and some stream water can contain large smounts of
organic matter thaf may be reflected in the BFH sergen, These sampling resuils wall
serve a3 & “baseline” for comparison to later semple resulis.

Conpare resulte of surface water samypling to WQB-7 Numweric Water Quality
Standards, scizcting the most conservative of the Aquatic Life Srandards or the
Humman Health Standards.

Compare the results of soil sampling to appropriate KBSLs,

Compare the results of sadiment sampling to Washington State Departroent of
Beology Freshwater Sediment Quality Values., A qualified environmental
professional may also perform a risk assessment 10 generate site-spocific ¢leanup
levels, which would need to be reviewed and approved by DEQ,

Determine the vertical and lateral extent of contaminated soil an® sediment.
Generate a map of the Impacted length of the cresk, and document greas of
contamination on this map. Sample results can be documented on this map as well.
A photographic log of cresk conditions yaust be nmmintained.

It may be possible 10 remove aress of stalned soi! and sediment by careful digping
with hand-tools, especially if the creek goes dry during some portionds of the year. i
remedizl excavation is employed for ¢lsaning up soil conjamination, confirmation
samples must be collected from the excavated areas, At least one composite
sonfimrnation sample must be collested for every 28" x 237 of surfece ares in the
excavation. Professional judgment may dictate the collection of edditional samples.
These samples must be analyzed for EPH sereen and VPH, If the EPH screen
produces a TEH value of 50 ppm or greater, then BPH fractionation must be rom, and
the zarnple musi also be analyzed for PAHs by FPA Method 8270, Al other siles
where petrolewm products have Impacted surface water and streambeds and banks,
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10.

11.

1Z2.

13

DEQ has required the generation of a Site-Specific Risk Assessment that addresses
threats to both human and ecological receptors. However, if FFC can clean up the
crude in the creek to “non-detect” or background levels, the drafting of a Site- Spcc1fc
Risk Assessment may not be necessary.

FFC may propose alternative remediation strategies, which must bc reviewed and
approved by DEQ.

Properly manage all excavated contaminated soil. If the volume of the petroleum-
contaminated soil exceeds 1600 cubic yards, then the soil must be transported to, and
managed at, an existing licensed landfarm or a licensed Class II landfill. If the
volume of contaminated soil does not exceed 1600 cubic yards, then it may be
managed at a one-time landfarm registered with DEQ’s Waste Management Section
or a licensed Class II landfill. Please let me know if you would like a copy of.
DEQ’s “Guidelines for Registered Landfarming of Hydrocarbon Contaminated
Soils.” If you have any questions please contact George Scriba of DEQ’s Permitting
and Compliance Division, Waste Management Section at (406) 444-1434. If
contaminated soil needs to be stockpiled, it should be placed on plastlc sheeting and
bermed to prevent runoff.

DEQ 1s not requiring the installation of groundwater monitoring wells at this time.
However, if it is determined that crude has migrated into subsurface soil, DEQ may
require the installation of an appropriate number of monitoring wells to determine
whether or not groundwater has been impacted. There may be perched or shallow
groundwater in the area of the creek. Monitoring wells must be surveyed for location
and elevation by a licensed surveyor, and tied to an established USGS datum.

Conduct a survey of potential receptors within one-half mile downgradient of the site
and collect water samples, if appropriate, from these receptor points.

If the siphon dam is not functioning properly, it must be reconstructed or fixed.
Booms and absorbent pads must be placed to capture contamination until DEQ
determines that these can be removed. Booms, pads, and dams must be monitored at
least weekly to ensure that they are functioning appropriately. Replace booms and
pads as necessary. Surface water samples must be collected at 1dast once a month to
document whether or not contamination is moving downstream.

FFC must work with the property owner regarding issues such as fencing of the
contaminated area to keep out cattle, ensuring that the property owner’s cattle have
access to adequate water supplies, and other issues that may arise.

FFC must ensure that 4ll necessary permits are secured prior to conducting work in
the streambed or on the stream banks. FFC should contact the local Conservation
District for a 310 permit prior to conducting excavation activities in the creek. FCC
should contact the DEQ’s Permitting and Compliance Division, Water Protection
Bureau to obtain a 318 permit if a short-term activity may cause unavoidable short-
term violations of state water quality standards. If Fred and George Creek flows into
navigable waters, FCC may need to obtain a 404 permit of the Army Corp of
Engineers.
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4. FPC must submnit information detailing the following information about Fred and
(George Creek: hurman uses of the oreek, hebitat types adjacent to the sreek, animal
uses of the oreek, endangered and/or threstened spacies that may use the creek as
habitat, flow characteristics of the creek (average flow volumes during different
times of the year), eventual discharge point of the creek, and any other pertment
information.

is. Subrnit 2 report to DEQ that contains a description of the release and the kutal
remedial response actions conducted at the site, sll analytical results, & map of the
site, and photographs taken of the site, and = discussion of data quabity. Isol
samples have been collected, the Jocations of these should be indicated on a2 mep. if
an excavation has occanred, the boundaries of the excavation shouid be indicated on a
map and the confirmation sample locations should be indicaled as well. Any nearhy
receptors should alse be ndicated on the site map. Fioally, the report should include
any recemmendations for future remedial astions.

FFC must send written notification to DEQ within two weeks of receipt of this certified Jotter
stating s comymtinent to conduct the actions outlined in items 1 though 15 (shove}). A work plan
and tentative schedule of implementation that addrssses items 1 though 15 {above) must
accompany the letter of commitment. The work plan should include ell relevent standard
operating procedures {SOPs), or reference these if DEQ has 2 copy the SOPs on file.

If FFC fails to comply with the requirements of this violation letter, DEQ is reguired by Section
75-5-617{23 MOCA, 1o issue an adrministrative order or comrmence 2 ¢ivil action requiring
compilance, which mey include the assessment of penaities of up to $25,000.00 per day of
violation, In addifiog, a civil action may resuit in the agsessment of IVEQ’s costs,

Pleasz contact me at {406) 841-5062 or lalvey@state ot ug if you have any questions conceming
the requirements of this letter.

Sinperely,

/
W
Laura Alvey

Graundwater Remedistion Program
Remediation Division

[ Jane Amdahl, DEQ Legal Unit
Chad Andsrson, DEQ Enforcement Division
Toole County Sanitarian, 226 17 Sireet South, Shelby, MT 33474
Barah Shepherd, Toole County Conservation District, 13125 Oilfield Avenue, Shelny, MT
59474 '
Brian Ratzburg, BC 51 Box 269, Galata, MT 59474
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UNITED STATES .
ENVIRONMENTAL PROTECTION AGENCY .
. REGIONS
Docket No:  o9A-03-2009-8020

COMPLAINT AXD
CONSENT AGREEMENT

TN THE MATTER OF

MCR, LLC
Shelby, Montana

{Proceeding o Assess Class 1l
Civil Penalty Under Section 311
of the Clean Water Aot)

S Nt S S b N i b

Resnondent,

The United States Environmental Protection Agency, Region 8 (EFA or
Complainant}, and MCR, LLC (Bespondent) by its undersigned representatives,
hereby consent and agres as follows:
A PRELIMINARY MATTERS
I This Complaint and Cousent Agreement {CCA) Is issued to Respondent oy
violating section 311035 of the Clesn Water Act (CWA or the Acl), 33-US.C. § 132H(5),
and the implementing regulations a7 40 CF R part 112, ‘
3. The undersipned EPA, Region 8 officials have been properly delogated the amtbority o lssuc
this CCA under the authority vestad in the Admministrator of EPA by section 3 LI{DHEENH) of the
Act, 33 U,&{ﬁ; FI321YEBi v &rin.é an agton for civil edrministrative pcnait;las againgt &
respondent who has viclated, or is in vioistion of, 2 requirement or prohibition of the CWA or its
implementing regulations. |
3. This proseeding is governed by the Consolidated Rules of Prastice Qoverning the

Adminjstrative Assessment of Civil Penalties, Issuance of Compliance or Correstive Action



N THE MATTER OF MCR, LLC
Combined Complairt end Consert Agreement

part that “any owser, operator, or person in charge of any vessel, onshore facility or offshore facility
(it) who fails or refusss to comply with any regulation issued under subsection (i) of this section to
which that owner, operater, or person in charge Is subject, may be aaseésed a class T or class I oivl
penalty by ... the Administaior”

1. ‘The facilities did not have written SFCC plans nor did they bave adequate SPCC
imgplementztion and containment measnmes 1o provent unauthorized discharges of oil to waters of
the United Siates.

16, Respondent failed o prepare and implement written SPCC plans in avcordance with the
regulations at 40 C.FR. §5 112.7, 112.9 and 112.10 as required by 40 C.FR. § 112.3.

17. Respondent’s Eaiture o prepare and implement written SPCC plans in accordance with the
regulations 2t 40 C.F.R. §8 112.7, 112.9 and 112,10 from September 1, 2004, through the date of
?éz:l;s CCA For its facilities, constitotes violations of 40 CF.R. § 1123 and sections 311(6XEA),
33USLE 23;'22{2?}{6}{&}, and 31N, 33 US.C0 § 132100, of the A,

18, Asalleged in the preceding Pamgraphs, and pursnant to ssotion 31 HBXEIB)E) of the Act,
33080 § I3ZIBYOBIE) and 40 CRR, § 19.4, the Respondart is lisble for ¢ivil pesaltes.

C. COMPLIANCE SCHEDULE

1. Respondent agrees 1o prepare and implement written SPCC plans for all facilitiss listed in
Attachment 1 to bring them inte compliance with appiiébie requirements of 40 C.F.R. part 112 and
section 311 of the Acer, 33 ULB.L. § 1321, by no iater than August 31,'2‘32&

2. Respondent agross R prepare and submit an interim report to EPA docwmenting the
compliance measures completed by July 31, 2008, A second inferim report will be submitizd o

5



INTHE MATTER OF MCE, LIC
Cowbined Complain and Consent Agrsement

incidert, any history of prior viclatioris, the nature, extent, and degree of success of any sfforts of the
violator 10 minitnize o mitigate the effects of the discharge, the sconomic lmpact of the penalty on
the violator, and any other matters as justice may require.

4, Respondent consems 10 the issuancs of 2 Final Order and congents for the purposss of
settlement (o the peyment of the olvil penalty of Gfty thousand dollars (§50,000} in the manner
desoribed below: |

a.  Paymeot iz due within thirty (30) calendar éays frem the date written on the
Final Consent Order, 1ssued by the Regional Judicial Officer, that adopts this CCA. If the due date
falls on a weekend or lepal federal holiday, then the due éate becomes the nex? business day. The
date the payment is made is considered to be the date processed by the Bank described below.
Pavments received by 11:00 AM, BT are processed ¢n the seme day, those received after
1160 AM are processed on the next business day.

b, The payineol in paragraph D2, supra, shall be made by remitfing 2 cashier's or
certified check, Inctuding the name and docket number of this case, referencing "0l Spill 1isbiity
Trust Fund-311," for the amount, payvable to the "Bovironmental Protection Agency,” 1o
CHECK PAYMENTS: “

U8 Environmental Protortion Agency
Fines and Pennltiss
Cincinnati Finaoce Center

PO Box 979077
St. Louis, MO 83157.9000
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IN THE MATTER OF MCR, LLC
Combined Complaint and Consent Agreement

ON LINE PAYMENT:
WWWPAY GOV
Eawr sfo 1.1 in the search feid. Opon Mo and complese required fields,
A copy of the chetk, or wirg transfer, shall be sent strmltaneously 0:
Jane Nakad (SENF-UFO)
115, BPA Region 8
Technica! Enforcement Program
1593 Wynkopp St
Depver, 00 BEH2-1128
and
Tina Arvtemis
Regional Hearing Clerk (8R0)
.8, EPA Region 8
1595 Wynkoop
Denver, CO 80202-1129
% Payment of the penalty & this roamer does not relieve Respondent of its obligations
i comply with the requirements of the Act and the implementing regulations. Payment ofthe
penalty in this memner shall constituse sonsens by Respondent 10 the assessment of the propesed .
penatty and 2 waiver of Respondent’s right © & bearing on this matier,
I TERMSE AND CONDITIONS .
1. Failurs by Respordent t comply with any of the Terms of this COA gival{
constitute a bresch of the CCA and may resull in reforral of the matter to the Departnent of Justive
for enforcement of this agreement and for sush other reliel 25 may be sppropriate,
2, Mothing in this CCA shall ba consirued as a waiver by the EPA or any other federsl
entity of its authority to seek costs or any appropriate penalty associated with any collectien action

9
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IN THE MATTER OF MCR, LLC
Combined Complaint and Consent Agreement

6, Bach party shall bear its own costs and attotneys fees in conmection with all issues
associated with this CLA.
UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY
REGION §, Office of Enforcement, Compliance
and Environmental Justice, Complainant.

i‘u}"}?».

o

By: NJM’% M{’:‘,, 7“

BEEET e AT 2

Eddie A, Sizrrg Aﬂf:;,_g Assisianf Rﬁgmsza} A ST
Office of Enforcement, Compliznce and

Roaviropmental Justics

g’:; f“ z’{

Y ’:’\\% '
f/(é:% _;.‘:'/x .

Mare Weiner, Enforcement AHOTNEY
118 EPA, Region 8

595 18% Strest, Suite 300 (SENF-L)
Denver, CO B0202-2466

Tel (303) 3126913

MCR,LLC
Respondent.

2
i -,
f{f St

"Gery Mc}/},emoﬁ, Authorized Agent for Res;;-cné@n
&

i1
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In the Matter oft MCR, LLC
Docket No, CWA-08-2009-0020

Attachment 1
SPCC Contalument Schedule




MmC LC
SPCC Contair....ent Schedule

Previous Containment Scheduled
31162009 County Owner Requirements Timeframe [May June lJuly JAug |Sep Oct  |April [May June [July lAug |Sep |Qct
Fieid State = MT
Plan 1
MINERS COULEE Ol FIELD
Fufton
Mingrs Coulee Compressor Site Toole Producing May-08
[l Fey #1-9 3 Toole New Fagility
[McCutcheon #8x-9 f Toole New Facility NIA
[MeCuteheon #3-9 i Toole New Facility
MeCutcheon #11-9x 7] Toole New Facillty NiA
ulton .
Fey-Vessels #2-3 Producing s EIonE)
Present Gontainment
Fullon needs {o redressed -
Sunbursl A Sand Unit Toole Producing add for wasle ei tank May-09 .
. Fulian .
Sunburst “B" Sand Unit (Main) Toole Producing Add Conltainrrent. Jun-09
Fulton
SE Bunburst "B" Sand Unit Toole Producing N/A,
Fultan R
[FBW¥ Sunburst "B" Sand Unit Toole Producing Add Containment Jun-09  [agdedis
Fulten Qil Spill Contingency
SASU Injection Station Toaole Producing : Plan Jun-09
Fullon
Fey A 15-28 Toole Praeducing Sep-09
. Fulton
Fey K3-4 Toole Producing Sep-09
- Fullon .
Fey E 2-33 Toole Progucing Sep-08
NORTH FRER & GEQRGE FIELD)
Fulton
Morth Sunburst B Sand Unit Tocle Producing
Fullon
US 14x-11 (Federal} Toole Producing
Fulton
AFey 31x-12 Toole Producing
N . _Fuiton .
" wfiRichiard Craek WRils- “Froducingy.] . AddContaifiment. | .Jul08._ 4 : . [

ARCH APEX FIELD
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SPCC Conta ant Schedule

Previous Containment Scheduled
341652009 County Qwner Requirements Timeframe |May June (July |Aug [Sep Oct |Apdl |May June |July  jAug [Sep Oct
Field State = MT
Fulton
Beaudon A 13-5 Toole Producing
Fulton
Fey 44-4 Toote Producing
WEST BUTTE
Berthelote 4-9 Taole New Location
Fulton
Berthelote 22-8 Toole Producing
. Fulton
Berthelote 43-8 Toole Producing .
. . Oil Spill Gontingency . .
Berthelote 43-BA Toole New Facility |Plan - Add-Containment| Aug-08 :
. Fulion ’ '
Federal 41-8 & 42-8 - Toole Producing Add Containment Oct-08
Plan 2
WEST WHITLASH FIELD
) Fullon *
Sutton A 1 Tocle Producing Sep-09
T LICAT ] R R §
Sutton 1, 2 & Sulton 4B ) Toole . Producing Add gontainment Aug-09
Sutton #15-2 ] Todle ' ) )
i’ . Fullon : )
Sutton 33-2R Toole Produging Add containment Aug-09
[WHITLASH FIELD
) Fulion - Add Fuel Tank
Whitiash Compressor Site Liberty Producing Gontdinment - Qct-08
Fulten
Whillash Easl State Swift UNIT Liberty Producing
Fuiton
Demarest 33-30 Liberly Producing Add Containment Qct-09
Fufian
Demarest 14x-29 Liberly Producing Add Containment. Oct-09
) Fuiton
Iverson 32.9 Uiberty Producing Oct-08




MC” LC
SPCC Contai.. ant Sc_heduie
Fravious wantainment Soneduded
bty Laounty Chwney Requiremunts Fimeframe May June  July
Fioig Sfate=dy L - :
Futon
emragn 428 & 12X 10 Liberly Frotucig Dot (8
Fydinn
Government 232 Lherty Profuring Sens
. Fallion
Staie £4n-2 Liborly Produing Sep-l9
Fulton Mtﬁ f‘antammenl -
Wallave 1 & 14-3-4 Liberly Producing |1 Sep-09
Fulton
Walleoe 13x-1 & 32-2 Liberty Froducing Soap08
Fagibu )
Wilace 13-2 Liberty Progucing Sep-i8
Fuion
Walksos 1453 Liberly Produchy Dep-08
Fullon
Wallane 332 Libery Produting Sap 07
Bl Contaiyment -
Sharod Baligry -
Cappdete Fanlify
Maogifingtions i lay new
. Heavdirses from enisling
Flaion tank batterios s
fallace 43.2 Liberty Producing shantifiod Sep-bi
’ Friton .
Sehaefer 20X -13 Liberly Frosluging Add Condainment Jun-10
. Vedton
HBrown "A" 457 Toele Producing Adg Gontaingrent Oet-05
; Add Conlsiament - .
S LR T S e 5 Fulten 1 1 Modify. T8 foradditiongt
A iverstin S¥% 4, $ix-9. 1, Liberty Producing” | fowlines from existing T :




MLy LLu

SPLC Conta _mtﬁahedu%e

Previous Contalnment Schaduled . ;

RIS ELIN County Cwnar Requirements Thnetframe  May Jung  pluly  Aug Sep et {Aprit (May June (Jduly TAug  iSen (ot
Fiald Stale = MT
x93, 418 May-10
. Fublen

C8 fworsnn 72 Liberly Producing |perglonoceeseesd 00 | 1 o4 4

Fulton”
o fverson AG Eibenty Producing Sep0d

Fustton
() verson G Liberly - Producing Add Confainment Q09

g

Ol Waltace 9,10,12413 Libarty Froducing Apr10

“bbew Walkace 13, 14,

200 & ddxd

Liberiy

Fulten
Froducing

Dne Bl



MC LC
SPCC Contai.. .ent Schedule
Previous Containment $cheduled
31162009 County Owner Requirements Timeframe [May June [July  JAug |Sep
Field State = MT
New Tank Battery will
be built for the Schafer
Unit at Schafer 86 and Work
Wil be new add required begins
Whitlash East Schafer Unii Liberly facilily containment. 412010
Work
* Fulten begins
Bingham Schafer 42-14A - Liberty Producing 4/12010
Work
Fulton. begins
Bingham Schafer 33x-14 Liberty Produging 41112010
: Fuiton = i ] 4 F
Schaefer 1 Liberty Producing  [#&7tScEuI L Jui-09
Fulton il .
Schaefer A1 ) Liberty Producing i Aug-09
Work
Fulton See dboveat Whitlash |  begins
Schaefer B6 Liberty Producing =t ghafel-Unit, | 4/1/2010
Work
Fulton begins
Schaefer B4 Liberly Producing 4/1/2010
IFLAT COULEE FIELD
Breck
Flat Coulee Unit Liberly Operating
Breck
Slate-Darrow #5-18° Liberty Operafing
. Pian 3
[PONDERA FIELD
Pondera County
. : Breck
E. M. Erickson Lease Pondera’ Qperating NIA
Breck ’
|Freda Battery Pondera Operaling NfA
. Breck
Walston Baltery Pondera Qperating : NIA
Fullon
NECO-Rice L ease . Pondera Producing NIA
.. | Fulon et ke :
e WhsBuBois, .| Pondem .. f..Broducing, |iidEEm ] B




LIV Lo TR 9 ¢
SPCC Condai nt Schedule =
N . S T e
Provigs Containmant Scheduind
3H6F00% Counly Dwigr Retuiremsnis Timeframe May June Liuly  |Aug [Sep Oot LAprit iMay June Huly 1Ay Sep 100t
Finkt State = MT 1 i
- o o ‘ Fufto
Jones M ’ Ponders Sroducing JUR09
B Fulton
Jones-Eae, & Pendara Produsing 2
' Frion Creast Contalnment .
Jnngps-Sec. 18 Ponders Producing | needsioberedressed ! Awg0® | ¢ 1
. Fudton F T
Philipps-Gen. § Pondera Produchhg  BEonlaiferatiamoial  win
Teton County :
| Brack Casent Contglinment ]
jLonnole Ballery Talon Cpetafing | needs (o De redspssed | Aug-O8 . '
- Broel. _ Currard Dordainment
Rice " Lease Teton Dperating | tseds 1o be fgdressed T Aug09
Brack
Telon "0 | egee Toton . Uiperafing Wik
Frffon A8 Poel Tank
Lsnes Yaed Foadess 1 Producing Dentalnment Sepid
. Bragxk {3 AddFue Tank
[Brock Yord | Fondera Cieverating Gonlsinment Sep-08

v s R




In the Matter of Fulton Fuel Company
CWA App. 10-(03)
Complainant’s Response Brief

Exhibit Q



Douglas . Allen

Attorngy at Law

1532 Main Sitreat
P.O. Box 873

Shelby, MT 53474
Telephone: {(408)
Facsimile: (406}

424-8020
434-5522

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

fh&rawith an Answer of

REGICH 8
IN THE METTER QF: *
% Docksat Mo, (WA-48-2009-0008
FULTON FUEL COMPANY *
127 Main Strest * RESPONDENT'E MOTION TO SET ASIDE.
Shelby, MT 59474 * DEFAUTLT AND TO SBET HEARING ON
: * THE MERITS
INTRODUCTION

The Environmental Protection Agency (EPA] has made a Motion
for Default Judgment and Order against Respondent Fulton Fuel

Company assessing a& fine of 832,500.00.

In response Fulton Fuel Company filed itg Regponse to Crder

| to Supplement the Record and to Show Cause on January 4, 20140

gtegeth@r with evidence in exhibite attached.

respondent hereby filss its Motion to Set Aside any Derault

that may have been heretofore executed and reguests this matter

L | e set for hearing on the merits. In support Respondent is filing

Fulton Puel Comrpany and Regquest [or Hear-

ing, and an Affidawvit of the President of Fulton Fuel Company,

¥illdiam M. Falton Jr.

MEMORANDUM IK SUPPORT OF THE MOGTION

An Order of Default mey not yet have been entered in this

a5

cage. If not Respondent regquests that its Answer be filed. IF

Default is deemed slready te be entered, Respondent requests that
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Company which burled the flowline in rock several feet below
ground, and that the epill was as to Fulton Fuel Compsany, an
unavoidablie accident are defensss recognized by the Act. Sée 33

JsCc gii3zy ().

3. Any defanlt saasinst Respondent shoul e ser zzide on

groundz of excugabils neqglent.

a. Fulton Fuel Company hired counssl, other than its present
cpungel and reagonably believed such hired counsel was
meeting EPA claims and complaints.

The record now before the Regional Judicial Officer in this

case demnonstrabeg:

1} Fulteon Fuel Qompany promptly discovered a small 6 to 10
barrel oil spill and immediately commenced, sustained and
paid for remediation, testing and restoration of all envi-
roenmental #ffects of that spillsa :

2) That Attorney Renee Coppeck of the Crowley Fleck law firm
of Billings, Montana, was ratained by Fultcn Fual Company to
hapdle all legal matters pertaining LO environmenta.l 1Ssues
with local, state and federal governments;

3} That attorney Coppock arranged for and monitored whe
remedial, testing and reporting activities of Hydre Solu-
tions Inc., corrasponded with state snd federal agenciesg,
inciuding the EPA and filed the Response to the United _
Scates Envirommental Protection Agency, which underlliesz this
case, with the BERA; and

4}Pulton Fuel Company was unaware that attorney Coppock had

not entered an appearance in this matter until December 21,
20082, Bee Affidavit of William M. Fulton, Jr.

CONCLUSTION
It is r&$§$¢tfull? gébmitted that the Regional Judicial

officer ghould not enter a Default Order, or should set aside any

pefault Order herstofore granted; and further that Respondent be

granted z hearing on the merits with an opportunity to refute the
errongous jurisdicticnal and factual allegations of the EPA.

Respectfully submitted thig 4th day of March, 2010,
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I nereby certify that on the 4th day of March, 2015, I

mailed a true and correct copy of the foregoing document, postage

prepald, te the following:

Marc D. Beiner
Enforcement. Attornsy
1835 Wynxoop Street
Denver, CO BG202-1129%

Tina Avrtemis

Regional Hearing Clerk

Us Environmental Protection Agency, Region 8
15%% Wynkoop Street
Denver, C0 86202-1129

Fax:

{393)-212-4859

‘Tr‘%ééedm N




